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The Chief Justice Abroad 


HIEF Justice Taft has recently returned from his 
C trip to England, undertaken to study the methods 
whereby English justice is so notably expedited. He 
will no doubt give this country the benefit of his 
observations and conclusions in due season. An inter- 
esting account of his visit to the law courts in London 
is contained in The that city. The Lord 
Chief Justice was absent on circuit when Chief Justice 


Times of 


Taft made his visit. He was invited to a seat on the 
bench by Mr. Justice Darling. The Attorney-General, 
Sir Ernest Pollock K. C., rose and stated that they 
could not observe that the head of the judiciary of the 
United States was present without wishing to offer 
him a welcome. It had been said that Love knew no 
Perhaps he might alter that and say, that law and 
the lawyers had their loves, had their affections, had 
their sentiments ; and they as lawyers fully appreciated 
the honour which was done to them by the head of the 
Supreme Court of the United States in his visit to our 
courts to observe the practice of the law as adminis- 
He came to the fount and origin of the 
United States, and he would 
and a common bond with all 
lawyers as he sat in that court. In his brief reply 
Chief Justice Taft, among other things, said: “I come 
here today to a shrine where justice is administered 
with an ideal and with a practice which makes for 
justice, the real justice, the world round; and with a 
gratitude which a member of a bar and judge of 
another country should have that such an ideal has 
been furnished by the judges and bar of England.” 
The business of the court then proceeded and, after 
listening for some time and examining the pleadings, 
the Chief Justice visited other courts in the building 

During his visit Chief Justice Taft made an ad- 
dress at the Pilgrims’ dinner. At the outset he pointed 
out that it was a rule of decision of the court over 


law. 


tered here. 
law as administered by 
find a common interest 


which he presided that in “political and international 
matters, we must accept the attitude of the other 
branches of the government to which by our Constitu- 
tion is entrusted guidance of them, and must predicate 
our judgments on them. What controls the court must 
certainly control one of its members.” If, mindful of 
this, he avoided discussion of topics which naturally 
suggested themselves, he hoped they would understand 
that it was not because he did not have opinions, but 
only because the monastic order he had joined pre- 
vented their delivery. He then gave a rapid historical 
summary of the relations between Great Britain and 
the United States, and added: “Our origin, our 
fundamental conceptions of a free popular government, 
our common insistence upon the guarantees of indi- 
vidual liberty, our common law, our common language, 
literature and ethics, bind the great body of our people 
to yours. This forms our basic public opinion which 
ultimately controls our national course. Our more 
than a century’s continuous peace gives those who 
understand our country the utmost assurance of its 
continuance. No trouble arises between the two coun- 
tries that we of America do not, all of us, look forward 
to having settled either by negotiation or arbitration. 
Any other event is not considered for a moment. This 
American state of mind is a constant factor in our 
relations. It sometimes produces an apparent indiffer- 
ence or lack of excitement on the part of our people 
over irritating issues that is misleading to the British 
observer.” 

Another source of misunderstanding was the 
difficulty which a British subject living in his own 
country, filled with a homogeneous people, had in 
understanding “the occasional and temporary political 
power of a hyphenated group in America, constituting 
only a small minority, but holding in some states and 
districts the balance of power between two great polit- 
ical parties divided on other issues. In such cases the 
great body of truly American voters are not aroused 
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upon our foreign relations and have their thoughts on 
domestic matters. The truth is that we are so far 
away from close contact with neighbors that our for- 
eign relations scarcely figure much in a national 
election.” The Chief Justice then referred to the war 
as having overwhelmed the hyphenated groups. Fol- 
lowing this war, there had been a period of conva- 
lescence, not altogether one of good nature or common 
sense. Under such circumstances bickerings and 
unreasonable sensitiveness were to be regarded not as 
a discouragement, but as a symptom of recovery. 

As for the plan for bringing nations to permanent 
agreement for the settlement of all difficultics, the 
history of the matter in the United States was a part 
of the politics of the country into which he could not 
enter. All he could say was that, in looking back over 
the controversy, American membership in the League 
would have to overcome a deep-seated popular convic- 
tion, confirmed by a century and a quarter’s experience, 
of the wisdom of America’s keeping out of European 
entanglements. However, the war and its lessons had 
not been lost on America. The great step forward 
made by those treaties affecting the Pacific and the 
Far East, which were signed in Washington last 
winter, and have since been confirmed by the Senate 
of the United States, was most significant. It was so, 
not only because of the importance of what the treaties 
really achieved, but because of the moral effect upon 
us and the nations we had joined with us in the asser- 
tion of the interests of all in respect to each, and of 
each in respect to all. In America we were making 
progress toward a consciousness of our own partner- 
ship with the nations of the world and our share of 
responsibility for what the world does, but the condi- 
tions prevailing with us are such that our progress 
must be slower than some among us could wish. He 
concluded with the statement that “as a citizen with no 
official mandate, I beg the Britons whom I am ad- 
dressing, not to be misled by the temporary ebullitions 
of one faction or another, but to count on the funda- 
mental public opinion of the United States in respect 
to our foreign relations, which will always prevail in 
a real exigency, and which regards the maintenance of 
friendship with Great Britain as a most necessary 
security for the peace of the world.” 

During his stay the Chief Justice was the recipient 
of many courtesies, official and otherwise. He was 
presented at court, given honorary degrees by the 
Universities of Oxford, Cambridge and Aberdeen, 
was the guest of the Honorable Society of Gray’s Inn 
at a dinner in Gray’s Inn Hall, and, later, of the Bench 
and Bar of England at a dinner in the Hall of the Hon- 
orable Society of the Middle Temple, the Lord 
Chancellor in the chair. Space is lacking to mention 
others. During his visit the Chief Justice paid a visit 
to Sulgrave Manor, as the guest of the Sulgrave Insti- 
tution. This was the first time a former president of 
the United States had visited the old English home of 
the Washingtons. 


Calls on Bar Associations to Act 


HE Hennepin County Bar Association, at the 

anntial meeting in Minneapolis on June 30, 1922, 
adopted strong resolutions against the ideas embodied 
in the Constitutional Amendment proposed by Senator 
La Follette, limiting the powers of the Supreme Court, 
and urged every bar association in the country, and 
particularly the American Bar Association, to take 
such action that the opposition of American lawyers 


to the proposition might be announced and published 
with the utmost emphasis and the greatest promptness 
possible. The resolutions pointed out that such an 
amendment would nullify the safeguards of our con- 
stitutional government for the protection of individu- 
als and minorities, would be contrary to the 
fundamental theory of our constitutional government, 
would tend to deprive the states of their reserve rights 
of self-government, and would practically centralize 
all the powers of government in Congress. The resolu- 
tion was introduced by Rome G. Brown, of Minnea- 


apolis. 


Growing Importance of “Zoning” 


HE growing importance of zoning is well illus- 
"Bae by the appointment by Secretary Hoover of 
an advisory committee on zoning, in the division of 
Building and Housing of the Department of Com- 
merce, to make studies of state enabling acts and 
zoning ordinances. The division in question has just 
issued “A Zoning Primer” prepared by the advisory 
committee, which sets out in simple language exactly 
what this undertaking is. It defines zoning as “the 
application of common sense and fairness to the public 
regulations governing the use of private real estate. 
It is a painstaking, honest effort to provide each dis- 
trict, or neighborhood, as nearly as practicable with 
such perfection and just such liberty as are sensible in 
that particular district. It avoids the error of trying 
to apply the same building regulations to every part of 
a city or town, regardless of whether it is a suburban 
residence section, or a factory district, or a business 
and financial center. It fosters civic spirit by creating 
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confidence in the justice and stability of the protection 
afforded.” Further paragraphs point out that zoning 
protects property and health ; reduces the cost of living 
by rendering unnecessary the destruction of great 
numbers of expensive buildings. 


Handbook of Commercial Treaties 


WORK that will no doubt be especially wel- 

comed by those public officials and international 
uwvyers of all countries, who are directly concerned 
with the “preparation, negotiation, interpretation, exc- 
cution, or violation of commercial treaties,” has 
recently been issued by the United States Tariff Com- 
mission, under the title of “Hand Book of Commercia! 
[reaties.” Ina statement issued in this connection we 
are told that this volume is not merely a collection of 
treaty texts, but is a comprehensive analysis of the 
stipulations contained in the commercial treaties of all 
nations. “The bulk of the work consists of synopses, 
or digests so classified as to exhibit the contents of any 
particular treaty in the most effective manner. For 
example, all stipulations in treaties granting ‘“most- 
favored-nation treatment’ or ‘national treatment’ (or 
both, as the case may be) are brought together under 
those respective heads, so as to show at a glance the 
various subjects in regard to which treatment 1s 
pledged by any given country to any other, and to what 
others. Similarly, the various subjects expressly ex- 
cepted from a given treaty, and whether or not and 
how far the treaty applies to colonial possessions, are 
conspicuously shown under appropriate heads.” This 
work may be procured from the Superintendent of 
Documents, Government Printing Office, Washington, 
D. C., at seventy-five cents per copy. 


Explaining America to England 


ON. James M. Beck, Solicitor General of the 

United States, recently delivered three lectures 
on “The Nature of American Institutions and Their 
Bearing on International Relations” in Gray’s Inn 
Hall, London. In the first two lectures he described 
the genesis and formulation of the Constitution of the 
United States. In the third he spoke of its political 
philosophy. After summarizing the central principles 
of the Constitution, with a clear explanation of the 
significance of each, Mr. Beck commented particularly 
on the joint power of the senate and the executive over 
the foreign relations of the government. He supposed 
that since the Versailles Conference no part of our 
constitutional system had caused more adverse com- 
ment in Europe than this. It often handicapped the 
United States from taking a speedy and effectual part 
in international negotiations, although if the President 
and the Senate were in harmony, there was no neces- 
sary reason why this should be so. However, he 
shared the view of many Americans that this provision 
of the Constitution was wise and salutary, especially 
at this time when the United States is taking such an 
important position in the councils of civilization. “For 
better or for worse,” he said, “the United States has 
limited its freedom to antagonize powerful nations 
from whose people it has drawn large numbers of its 
own citizenship. The domestic harmony of the nation 
requires that before the United States assumes treaty 
obligations or makes war, such policy shall represent 
the largely preponderating sentiment of the people, and 
nothing could more effectually secure this than to 














require the President, before making a treaty, to secure 
the assent of two-thirds of the Senate, and a majority 
of both houses of Congress before making war. While 
this may lead, as it has in recent years, to temporary 
and regrettable embarrassments, yet in the long run 
it is not only better for the United States, but it is 
even to the best interests of other nations. For in this 
way they are safeguarded from possible action of an 
executive, with whom racial instincts might be very 
influential.” , 


Publication of U. S. Supreme Court Reports 

Y an Act approved July 1, 1922, Congress has 

placed the publication and sale of the official 
Reports of the Supreme Court in the Government 
Printing Office. Heretofore, as is well known, these 
books have always been produced and distributed by 
private concerns under contract with the Reporter. 
Preparations are now actively on foot to begin publi- 
cation under the Act referred to. The Public Printer, 
who has a mammoth plant behind him, promises to 
bring forth volumes equal in quality to those already 
issued, and with the utmost expedition upon receipt 
of the manuscript. A sufficient number of advance 
parts will be printed from the plates to satisfy the 
estimated demand therefor, and both these and the 
volumes will be supplied at the cost of production, 
including in the computation a part of the amount 
appropriated for the Reporter’s office. The books and 
pamphlets will be sold by the Superintendent of Doc- 
uments, Government Printing Office, Washington, D. 
C., for cash, without charge for delivery. Those who 
desire to avoid the trouble of sending particular orders 
may secure delivery automatically and promptly after 
publication by making advance deposits with the Sup- 
erintendent. The prices will be reasonable, but will of 
course vary with the cost. The publication of the de- 
cisions of the 1921 term has necessarily waited for 
Congress to act on measures long pending before it, for 
amendment of the law governing the subject. 


Justice in the Philippines 


REMARKABLE case in which the Supreme 

Court of the Phillipine Islands on appeal in- 
creased the sentences of the lower court from life 
imprisonment to death, and from seventeen years im- 
prisonment to life imprisonment in the case of other 
defendants, is recorded in the Official Gazette of Thurs- 
day, May 25. The facts in the case were truly extraor- 
dinary. They consist of certain things done by seventy- 
seven members of the Philippines Constabulary in gar- 
rison at Manila nearly two years ago, in pursuance of 
a feud with the Municipal Police of the island capital. 
It seems that the city police of Manila had an encounter 
with various constabulary soldiers which resulted in 
the death of one of the members of the constabulary. 
The arrest of a woman who was a member of the 
household of a constabulary soldier had also occurred 
a short time before. The soldiers at the Santa Lucia 
barracks were very much excited by these events, so 
much so that a special guard was placed over them. 
However, on the evening of December 15, 1920, about 
seventy-seven of them, accompanied by various non- 
commissioned officers, persuaded the guard to let them 
pass and left the barracks with their regular arms in 
search of revenge. When outside the quarters, the 
soldiers divided into groups for attack upon the city 
police force. As a result of the operation, several 
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policemen, among them the assistant chief of police 
of the City of Manila, were slain. Some of the sol- 
diers were rounded up by their officers and returned to 
the barracks, where they were disarmed, but no list of 
their names was made. The next morning all soldiers 
in the barracks, about one hundred and eighty in num- 
ber, were assembled. An officer then asked those who 
for one reason or another had left the barracks the 
night before to step forward. Nearly one hundred 
did so. The officer thereupon stated that, “for the 
good of the body to which you belong, of your com- 
panions, and of yourselves, those who participated in 
the riot last night may take another step forward.” 
Seventy-three soldiers then advanced a step. The 
names of four others who were said to have taken 
part but who were not present on this occasion, were 
taken down. Later, these seventy-seven soldiers 
signed a statement confessing that they had partici- 
pated in the affair. 

They were soon afterwards charged with the 
crime of sedition in one information filed in the court 
of first instance of Manila, and in another information 
filed in the same court, with the crimes of murder and 
serious physical injuries. The pleas in both the sedi- 
tion and the murder case were all not guilty. On peti- 
tion of the defense, two assessors were chosen to sit 
with the judge in the murder case. Convictions were 
had in the sedition trial and, on the murder case coming 
on for trial, the attorneys for the accused presented 
three defenses: first, that of jeopardy, based on the 
sedition trial; a second defense based on the conten- 


tion that the written statements or confessions were 
not freely and voluntarily made by the defendants; 
and a third defense, in favor of a small percentage of 
the defendants, to the effect that they did not take part 
in the riot. The court overruled the special defenses, 
found the guilt of the accused had been proved beyond 
a reasonable doubt, and sentenced the non-commis- 
sioned officers to life imprisonment, and the remaining 
defendants to seventeen years, four months and one 
day of imprisonment; all to indemnify jointly and sev- 
erally the heirs of each of the deceased in the sum of 
P500. On appeal the Supreme Court found no re- 
versible error, the decision being handed down by 
Associate Justice Malcolm. The court pointed out 
that the defendants were members of an organization 
devoted to enforcing the law, and “modified” the 
judgment by sentencing the non-commissioned officers 
to death and the other defendants to “cadena perpetua”’ 
computed as imprisonment for forty years. 





WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at the 
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THE PROPOSAL TO MAKE CONGRESS SUPREME 





Constitutional Amendment Limiting Powers of U. S. Supreme Court Urged by Senator La- 
Follette Would Wipe Out the Bill of Rights, Destroy Reserved Powers of the 
States, Create a Haphazard System of Jurisprudence, and Give Us 
a Government by Caprice Instead of Law* 





By CorDENIO A. SEVERANCE 
President American Bar Association 


N the last few years, and particularly at the present 
time, we have been witnessing a recrudescence of 
assaults upon the courts of our country which were 

so prevalent at an early day in its history. The calm, 
impartial and fearless exercise of the judicial function 
has, since the establishment of the Constitution of 
the United States, been of profound and lasting bene- 
fit. Losing sight, however, of the vast good accom- 
plished by the courts, disappointed litigants or politi- 
cians whose views have not met with their favor, 
have many times assailed their jurisdiction and the 
soundness of their decisions. Newspapers have taken 
up the hue and cry against them; political parties 
have attacked them. When these assaults are made, 
to whom shall the judges look as their defenders? 
Clearly, if there is any duty that is always present 
and immediate resting upon the bar of this country, 
it is to defend our system of jurisprudence and the 
judges who are its interpreters. This does not mean 
that judges or courts are not properly the subject of 
criticism. No one suggests but that at times they 
are. They are not infallible in their decisions. There- 
fore we provide courts of review. If, as has hap- 
pened in very rare instances, a corrupt judge has se- 
cured a seat upon the bench through election or 
appointment, he can be removed, and the members of 
the bar should be his prosecutors ; and in no American 
jurisdiction is such removal unduly difficult. But 
lawyers know that the fundamentals of our jurispru- 
dence are sound, and that in the main they have pro- 
duced honest and just results. We know that as time 
goes on and new conditions arise, procedure should 
be, and it has been, amended and simplified, but the 
great underlying principles of constitutional law and 
of the common law must be preserved. They are 
hallowed and proved by time and human experience. 
In 1821 Chief Justice Marshall wrote these words 
that are as true now as when written: 

An attack upon the judiciary is in fact an attack 
upon the union. The judicial department is well under- 
stood to be that through which the government may 
be attacked most successfully because it is without 
patronage, and of course without power. And it is 
equally well understood that every subtraction from its 
jurisdiction is a vital wound to the government itself. 
The attack upon it, therefore, is a masked battery aimed 
at the government itself. 

On Flag Day, June 14th, a Senator of the United 
States, speaking before the American Federation of 
Labor, at Cincinnati, assailed the Supreme Court. He 
expressly disclaimed making a personal attack on the 
membership, although a leading New York paper in 
reporting the incident, states that the convention, in 
a wild demonstration, approved the address of the 


*Address of C. A. Severance, President of the American Bar Asso- 
ciation, at the annual meeting of the Iowa State Bar Association, 
Sioux City, June 23 


1922. 





459 


Senator attacking and condemning what he termed a 
“judicial oligarchy.” He stated that he was dealing 
with fundamentals. That statement was absolutely 
true. He was dealing with fundamentals. He used 
this language: 


There is no sanction in the written Constitution of 
the United States for the power which the courts now 
assert. They have secured this power only by usurpa- 
tion. I believe that the decisions of the Supreme Court 
and the injunctions of the lower federal courts, coming 
as they have as the culmination of a long train of 
judicial usurpations, have aroused every citizen who pre- 
tends to have any concern for the welfare of his country. 
1 believe that this question of judicial usurpation is 
now the supreme issue. 


After referring to a recent decision of the Su- 
preme Court, he said: 


The point that I am trying to make is that we are 
dealing with a fixed purpose and predisposition on the 
part of the Supreme Court and the Federal judiciary 
generally. This decision is, however, merely the last of 
a long line of decisions equally arbitrary and equally 
indefensible from the standpoint of public welfare. 


And again: 


We have never faced the fundamental issue of 
judicial usurpation squarely. The time has come when 
we must put the axe to the root of this monstrous 
growth upon the body of our government, the usurped 
power of the Federal courts must be taken away and 
the Federal judges must be made responsible to the 
popular will. 


He then proceeded to outline his remedy, saying: 


What I propose is that Congress shall be enabled to 
override this. usurped judicial veto, and to declare finally 
the public policy, just as it has the power to override the 
Presidential veto so that we may realize in fact the fun- 
damental purpose of the Constitution as declared in 
Article 1, Section 1, “that ail legislative powers herein 
granted shall be vested in a Congress of the United States 
which shall consist of a Senate and House of Representa- 
tives.” Can we not redyce our Federal judiciary to its 
constitutional powers? If not, we can at least arrest its 
further growth. We can prevent its further encroach- 
ment on the law-making branch of the government. The 
plan I propose will do this, and, I believe, will be accepted 
by the people in all parts of the country without regard to 
party, as the quickest means of restoring government to 
the people. 

He then stated that his proposal was for a con- 
stitutional amendment to read as follows: 

That no inferior Federal judge shall set aside a law 
of Congress on the ground that it is unconstitutional. 
That if the Supreme Court assumes to decide any law 
unconstitutional, or by interpretation undertakes to assert 
a public policy at variance with the statutory declaration 
of Congress, which alone under our system is authorized 
to determine the public policies ‘of government, the Con- 
gress may, by repassing the law, nullify the action of the 

_ court, 

The mere statement of this proposed constitutional 
amendment demonstrates the accuracy of the speaker 
when he said he was discussing, not personalities, 
but fundamentals. He makes two fundamental propo- 











460 


sitions: First, that the power exerted by the court in 
declaring statutes unconstitutional is a usurped power 
not granted by the Constitution of the United States ; 
and second, he asserts that Congress alone, under our 
system, has authority to determine the public policies 
of government, and that to make certain the exercise 
of this authority, it should be authorized by re-passing 
a law, to nullify the action of the court deciding it to 
be unconstitutional, or so interpreting it as to assert 
a public policy at variance with the statutory declara- 
tion of Congress. That means that the citizen is not 
to be protected by the courts in his life, liberty or 
property, against the paramount will of Congress ; that 
the Bill of Rights is to be wiped out, and that the 
assumption by the courts of the power to afford the 
protection given by the Bill of Rights is pure usurpa- 
tion. If it is a usurped power, it must be that the 
framers of our Constitution did not intend to provide 
for its exercise by the courts. It must be that they 
intended a parliamentary government without restric- 
tion. Is that the fact? This address to which I have 
referred, although the proposed remedy may be some- 
what novel, embraces no new claim on the part of 
assailants of our American judicial system. In the 
sarly days of the republic, before the amendment pro- 
hibiting the suing of a state, states claimed to be 
immune from trial by the Supreme Court. The State 
of Georgia, as you will remember, passed a law making 
it a criminal offense for any official of that state to 
obey a judgment of the Supreme Court. It disdained 
to appear as a litigant when properly brought into 
court. Presidents of the United States, many years 
ago, irrespective of the chaos that would necessarily 
have resulted from the adoption of any such principle, 
asserted that each of the three departments of the gov- 
ernment had an equal right to construe the Constitution 
and to determine whether laws enacted pursuant to the 
Constitution, violated it. It was claimed by writers 
and judges of, state courts that the Judiciary Act of 
1789 providing for review by the Supreme Court, of 
the decisions of courts of the states, was unconstitu- 
tional. President Jackson took this view of the lack 
of power of the federal judiciary, and denounced 
decisions of Chief Justice Marshall; but still, by the 
most surprising reversal of form in the history of our 
country, signed his nullification proclamation which 
was drawn for him by that great lawyer, Secretary 
Livingston. Ordinarily it was the followers of Thomas 
Jefferson who denied the supreme power of the judici- 
ary, but after the decision in the Dred Scott case in 
1856, statesmen who were looked upon as political 
successors of Alexander Hamilton and his school of 
thought, took up the cry against the supremacy of the 
Supreme Court in the announcement of constitutional 
law, and used language which was a practical copy of 
that employed by Jefferson and others when speaking 
of the nationalist decisions of Chief Justice Marshall. 
It is very significant, however, that Abraham Lincoln, 
the greatest of all men living in that epoch, while politi- 
cal passions were highly aroused, and who hated the 
slave power and all its works as much as the most 
extreme abolitionist, used this language in an address 
at Springfield on June 26, 1858: 

Judicial decisions have two uses: first, to absolutely 
determine the case decided; and, secondly, to indicate to 
the public how other similar cases will be decided when 
they arise. For the latter use, they create “precedents and 
authorities.” We believe as much as Judge Douglas 
(perhaps more) in obedience to and respect for the ju- 
dicial department of government. We think its decisions 
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on constitutional questions, when fully settled, should 
control not only the particular cases decided, but the 
general policy of the country, subject to be disturbed 
only by amendments of the Constitution as provided in 
that instrument itself. More than this would be revolu 
tion, but we think the Dred Scott decision is erroneous. 
We know the court that made it has often overruled its 


own decisions, and we shall do what we can to have it 
overrule this. We offer no resistance to it. 

This is very different from the denunciation of the 
Supreme Court as being guilty of usurpation. But 
while statesmen and publicists have used strong lan- 
guage of criticism of the Supreme Court, in every 
instance, after the immediate excitement had died 
away, the common-sense of the people has forced the 
eventual realization that not only was the power given 
to the courts by the Constitution, but that in its impar- 
tial, brave and fearless exercise resided the only safety 
for our institutions. Laying to one side for a moment, 
the question of the necessity of the exercise of this 
judicial power, let us examine the question as to whether 
it was a power that was intended to be vested in the 
federal courts. The situation surrounding the Con- 
stitutional Convention, the history of the times, the 
utterances of great men made contemporaneously with 
the drafting of the Constitution, and the arguments 
of statesmen subsequent thereto, demonstrate beyond 
doubt that the claim that the exercise of this power is 
usurpation, has no foundation. One of the chief com- 
plaints against the British sovereign was his destruction 
of an independent judiciary. An examination of the 
debates in the Constitutional Convention of 1787 and 
of the various propositions there considered, answers 
the plea that it was not the intention that the courts 
should set aside state laws or Congressional enact- 
ments as unconstitutional, or that their action in so 
doing is the result of powers arrogated to themselves. 
This power had been exercised by the courts of Massa- 
chusetts, New York, Virginia and North Carolina as 
to statutes in derogation of provisions of their respec- 
tive Constitutions before the Federal Constitution was 
adopted. It was recognized by the Continental Con- 
gress, which by resolution requested (it could do no 
more) the courts of law and equity of the states to 
decide and to adjudge according to the Treaty of 
Peace between the United States and Great Britain, 
anything in acts or parts of acts of the legislatures of 
the states to the contrary notwithstanding. The re- 
marks in the short form in which they have come 
down to us from the notes of the Constitutional Con- 
vention, of men like Gerry, Madison, Morris, Luther 
Martin, Charles Pinckney, Mason, James Wilson, 
Ellsworth and Hamilton, show how thoroughly it was 
understood and contemplated that this power should 
be exercised by the Federal Courts. The reasons for 
the necessity of its exercise were explained with such 
logic and conclusiveness, after the Convention, that 
there is no ground for serious contention that the 
people of the United States, when they adopted the 
Constitution, were not advised that it made provision 
for its exercise. The fundamental reason was never 
better expressed than in a letter of that great North 
Carolina jurist, Judge Iredell, on August 26, 1887, 
while the Convention was in session. He pointed out 
the danger of rule by an unrestrained majority, and 
then said: 

The Constitution, therefore, being a fundamental 
law, and a law in writing of the solemn nature I have 
mentioned (which is the light in which it strikes me) 
the judicial power, in the exercise of their authority, 
must take notice of it as the groundwork of that, as 
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as no article of the 
legislature, which 


well as of all other authority; and 
Constitution can be repealed by a 
derives its whole power from it, it follows either that 
the fundamental unrepealable law must be obeyed, by 
the rejection of an act unwarrantd by and inconsistent 


with it, or you must obey an act founded on an authority 
not given by the people, and to which, therefore, the 
people owe no obedience. 


Madison said, in the Convention, that he 


considered the diffe rence between a system founded 
on the legislatures only, and one founded on the people, 
to be the true difference between a league or treaty, and 
a constitution . A law violating a treaty ratified 
by a pre-existing law might be respected by the judges 
as a law, though an unwise and perfidious one. A law 
violating a constitution established by the people them- 
selves would be considered by the judges as null and 
void 
In the Pennsylvania Convention, 
the Constitution, that great lawyer, 
said: 

I had occasion on a former day to state that the 
power of the Constitution was paramount to the power 
of the legislature acting under that Constitution, for it 
is possible that the legislature enacting in that capacity 
may transgress the bounds assigned to it, and an act 
may pass through the usual mode, notwithstanding that 
transgression; but when it comes to be discussed before 
the judges—when they c nsider its principles and find 
it to be incompatible with the superior power of the 
Constitution it is their duty to pronounce it void. 


Patrick Henry, in his speech in the Virginia Rati- 
fying Convention, in which he opposed the adoption 
of the Constitution, placed one of his objections upon 
the ground that he feared that the Federal Judiciary 
would not oppose unconstitutional acts. He said: 


The honorable gentlemen did our judiciary (that 
of Virginia) honor in saying that they had firmness to 


called to ratify 
James Wilson, 


counteract the legislature in some cases. Yes, sir; our 
judges opposed the acts of the legislature. We have 
this landmark to guide us. They had fortitude to de- 


would oppose 
that your fed- 


and 
sure 


clare that they were the judiciary, 
any unconstitutional acts. Are you 
eral judiciary will act thus? 
Colonel Roosevelt in his Life of Gouverneur 
Morris (page 155) said, with reference to Mr. Morris: 
On the judiciary his views were also sound. He 
upheld the power of the judges and maintained that 
they should have absolute decision as to the constitution- 
ality of any law. By this means he hoped to provide 
against the encroachments of the popular branch of the 


government, the one from which danger was to be 
feared, “as virtuous citizens will often act as legis- 
lators in a way in which they would as private indi- 


viduals afterward be ashamed.” 


It is, of course, unnecessary in speaking to a body 
of lawyers, to cite the doctrine as laid down in the 
Federalist by Alexander Hamilton. It is of par- 
ticular interest, however, to notice that Hamilton’s 
great antagonist, Thomas Jefferson, who later on as- 
sailed so bitterly the action of the court when presided 
over by the illustrious Marshall, writing as a philos- 
opher from Paris, to Mr. Madison, on June 20, 1787, 
while the Convention was in session, said: 

But upon every act there will be a preliminary ques- 
tion: does this act concern the confederacy, and was there 
ever a proposition so plain as to pass Congress without a 
debate? Their decisions are almost always wise. They 
are like pure metal, but you know of how much dross 
this is the result. Would not an appeal from the state 
judicature to a federal court in all cases where the act 
of confederation controlled the question, be as effectual 
a remedy and exactly commensurate to the defect? A 
British creditor, for example, sues for his debt in Virginia; 
the defendant pleads an act of the state excluding him 
from their courts; the plaintiff urges the confederation 


and the treaty made under that as controlling the state 
law; the judges are weak enough to decide according to 











the views of their legislature. An appeal to a federal 
court sets all to rights. 

It thus appears that it was understood at the 
time that the court would exercise this power. Coming 
down to a later period, it is illuminating to quote a 
few lines from Webster’s great address in reply to 
Hayne, where he made this duty of the judiciary so 
clear. After explaining the restrictions upon Congress 
and upon the states, he said: 

Who shall construe this grant of the people? Who 
shall interpret their will where it may be supposed they 
have left it doubtful? With whom do they repose this 
ultimate right of deciding on the powers of the govern- 
ment? Sir, they have settled all this jn the fullest manner. 

. . The Constitution has itself pointed out, ordained 

and established that authority. How has it accomplished 

the great and essential end? By declaring, sir, that “the 

Constitution and the laws cf the United States made in 

pursuance thereof shall be the supreme law of the land, 

anything in the Constitution or laws of any state to the 
contrary notwithstanding.” This, sir, was the first great 
step; by this the supremacy of the Constitution and laws 
of the United States is declared. The people so will it. No 
state law is to be valid which comes in conflict with the 

Constitution or any law of the United States passed in 

pursuance of it. But who shall decide this question of 

interference? To whom lies the last appeal? This, sir, 
the Constitution itself decides also, by declaring that the 
judicial power shall extend to all cases arising under the 

Constitution and laws of the United States. These two 

provisions cover the whole ground. They are in truth the 

keystone of the arch. Withhese it is a government; with- 
out them, it is a confederation. 

It must never be overlooked that Congress gets 
its whole power from the Constitution. It can pass 
no legislation except with reference to matters com- 
mitted to the Federal government by the Constitu- 
tion, and while it receives from that great charter its 
powers, they are granted to it with the limitations 
therein prescribed. It cannot invade the rights of 
the states even with all the restrictions placed upon 
the states by the Fourteenth Amendment, as was 
pointed out by Mr. Justice Miller in his famous 
opinion in the Slaughter House Cases. That it would 
be in the highest degree inexpedient to vest the unlim- 
ited power of legislation in Congress, as is in effect 
proposed by the suggested constitutional amendment 
presented to the convention of the Federation of 
Labor, will be hereafter pointed out. It should like- 
wise always be remembered that from the beginning 
the courts have been very tender in the exercise of 
this power of setting aside acts of the legislature or of 
the Congress, as unconstitutional. 

As said by Chief Justice Waite in the Sinking 
Fund Cases, 99 U. S. 718, every possible presump- 
tion is indulged “in favor of the validity of a statute, 
and this continues until the contrary is shown beyond 
rational doubt.” 

Mr. Justice Peckham in Nicol v. Ames, 173 U. 
S. 515, said: 

It is only when the question is free from any reason- 
able doubt that the court should hold an act of the law- 
making power of the nation to be in violation of that 
fundamental instrument upon which all the powers of 
the government rest. 

This has continued to be and still is the un- 
doubted rule of decision as applied in a great number 
of cases, both by the Supreme Court and the inferior 
Federal courts. In the case of the Abby Dodge, 223 
U. S. 175, Mr. Chief Justice White, speaking of a 
statute of the United States, said: 

This follows because of the elementary rule of con- 


struction that where two interpretations of a statute are 
in reason admissible, one of which creates a repugnancy 


. 
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to the Constitution and the other avoids such repugnancy, 
the one which makes the statute harmonize with the Con- 
stitution must be adopted. 


As far back as the case of McCulloch v. Mary- 
land, the court held that where the subject of legis- 
lation was within the purview of the Constitution and 
the means adopted by Congress were reasonably ap- 
propriate, the courts would not interfere with the dis- 
cretion of Congress. That has likewise been the uni- 
form holding as to state legislation attacked under the 
Fourteenth Amendment. Mr. Justice Brown, in 
Holden v. Hardy, 169 U. S. 385, said: 


In passing upon the validity of state legislation under 
that amendment, this court has not failed to recognize the 
fact that the law is, to a certain extent, a progressive 
science; that in some of the states methods of procedure, 
which at the time the Constitution was adopted were 
deemed essential to the protection and safety of the poeple, 
or to the liberty of the citizen, have been found to be no 
longer necessary; that restrictions which had formerly 
been laid upon the conduct of individuals, or of classes of 
individuals, had proved detrimental to their interests; 
while, upon the other hand, certain classes of persons, par- 
ticularly those engaged in dangerous or unhealthful em- 
ployments, have been found to be in need of additional 
protection. 


This is not unlike the language of the court in the 
Debs case, 158 U. S. 591: 


Constitutional provisions do not change, but their 
operation extends to new mgtters as the modes of busi- 
ness and the habits of life of the people vary with each 
succeeding year. 

And in the case of Railway Company v. McGuire, 
219 U. S. 565, involving a statute governing the rela- 
tions between a railroad company and its employees, 
Mr. Justice Hughes said: 

The legislature, provided it acts within its constitu- 
tional authority, is the arbiter of the public policy of 
the state. While the court, unaided by legislative declara- 
tion and applying the principles of the common law, may 
uphold or condemn contracts in the light of what is con- 
ceived to be public policy, its determination as a rule for 
future action must yield to the legislative will when ex- 
pressed in accordance with the organic law. 

And in the case of Noble State Bank v. Haskell, 
219 U. S. 110, Mr. Justice Holmes, deciding the Okla- 
homa Bank Guaranty Fund case, with reference to 
the question as to whether the enforcement of that 
law deprived a bank of its property without due proc- 
ess of law, said: 

In answering that question we must be cautious about 
pressing the broad words of the Fourteenth Amendment 
to a drily logical extreme. Many laws which it would be 
vain to ask the court to overthrow could be shown, easily 
enough, to transgress a scholastic interpretation of one or 
another of the great guarantees in the Bill of Rights. 
They more or less limit the liberty of the individual or 
they diminish property to a certain extent. We have few 
scientifically certain criteria of legislation, and as it often 
is difficult to mark the line where what is called the police 

ower of the states is limited by the Constitution of the 
Jnited States, judges should be slow to read into the 
latter a nolumus mutare as against the law-making power. 
; It may be put forth in aid of what is sanctioned by 
usage, or held by the prevailing morality or strong and 
preponderant opinion to be greatly and immediately nec- 
essary to the public welfare. 

In fact, in the Rent cases decided last year, it 
seemed to many lawyers that the Supreme Court had 
gone too far in sustaining legislation, and it would be 
indelicate for a lawyer to put in words what was said 
in the dissenting opinion in one of those cases, as to 
what was deemed by the dissenting judge to be prac- 
tical abdication of this power to set aside laws as 
unconstitutional. In the face of repeated declarations, 
such as above quoted, it certainly cannot be contended 
that the Federal courts are swift to strike down as 


unconstitutional federal or state legislation. When- 
ever, acting under their oaths, the judges feel obliged, 
after indulging all the presumptions above stated in 
favor of the validity of legislation, to announce its 
unconstitutionality, popular orators and magazine 
writers of a certain class attack them. These orators 
and writers attack the Supreme Court because it dis- 
agrees with them as to the meaning of the Constitu- 
tion of the United States. They do not recognize, or 
at least do not express a knowledge of the fact that 
all admissible presumptions are indulged in favor of 
legislation, and that the courts only declare it uncon- 
stitutional when to them it appears to be so beyond 
a reasonable doubt. Having thus shown that the judi- 
cial power embraces the duty of declaring laws un- 
constitutional when they are in violation of some pro- 
visions of that instrument, and that the power is éx- 
ercised only in plain cases, let us inquire whether, 
independently thereof, it would be in the interest of 
the citizens of this country to override the courts in 
the manner proposed in the suggested constitutional 
amendment. It should not be overlooked that the pro- 
posal is absolutely revolutionary. It amounts to a 
change in the whole theory of our government. It 
was not the intention to vest in the legislative depart- 
ment of the government an unlimited power. The 
sovereignty was reserved to the people, and only lim- 
ited powers were vested in the Congress. The legis- 
lative body was granted by the Constitution certain 
limited powers. It has no right to legislate as to sub- 
jects not embraced in this grant of authority. All 
other powers are reserved to the states and the people. 
Likewise the powers of the state legislatures are lim- 
ited not only by limitations imposed by the people 
when they adopted the respective state constitutions, 
but imposed by the people when they adopted the 
Federal Constitution, which took away from the states 
some of the powers they had previously possessed. 
It is, of course, needless to suggest that the executive 
is not possessed of unlimited powers. We do not live 
under an autocracy any more than we do under an 
unlimited parliamentary government. From the begin- 
ning it has been recognized that the great contribution 
of America to the world was an example of a free 
people the powers of whose public servants were lim- 
ited to those matters confided to them by a written 
Constitution. : 

There is very scant possibility that such a proposal 
as made by the Senator to the Federation of Labor will 
meet any favor among the thinking people of this coun- 
try. It involves in effect the same principle as the 
proposed recall of judicial decisions which was for a 
time discussed before the people a few years ago. You 
will remember that that doctrine made very little head- 
way. It would have made none but for the fact that 
it was championed by a man who was deservedly loved 
by great numbers of his fellow-countrymen, because of 
the distinguished services he had rendered them. But 
even with the prestige of his great name, it died a nat- 
ural death. It did not appeal to the good sense of the 
great citizenship of America; and this new proposal, 
like the other, is not an evolution toward a more per- 
fect administration of justice, but in reality involves 
a return to the oldest, crudest ideas of the law. While 
the law as a progressive science has been expounded in 
particular cases, the principles announced in such cases 
under the rule of stare decisis have resulted in building 
up settled rules of construction. These rules of con- 
struction have been applied in other cases as they arise. 
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The only way a constitutional question can come be- 
fore the courts for decision is in a concrete case. 
When such case is presented, if a constitutional ques- 
tion is involved, the court decides it, and thereafter the 
decision will be applied in like cases as they arise. It 
is now proposed that when in such cases, to quote the 
language of the suggested amendment, the court de- 
cides a law to be unconstitutional, Congress may re- 
pass the law and nullify the action of the court. The 
Congress is not required to be, and is not, in fact, made 
up, except in part, of men learned in the law. A suc- 
cessful merchant or banker or farmer is not, with all 
due deference, competent by reason of his training or 
study, to decide constitutional questions. The judicial 
department of the government is the only one which 
is made up of experts. A man cannot practice law in 
the state of Iowa unless he has prepared himself by 
study and has shown his preparedness by an examina- 
tion. He cannot be a member of the Bench unless he 
has thus demonstrated his knowledge of legal prin- 
ciples, but a man may be elected to Congress because 
of some popular personal traits. He may never have 
made any study of constitutional government. As you 
know, frequently men are chosen to the Senate or 
House who have made no such study. The votes of 
members of Congress are very often cast with a view 
to what is popular in a certain district, and without 
reference to any other reasons except that the repre- 
sentative is in accord with the views of his con- 
stituents upon that particular issue. More Congress- 
men are chosen merely because they are representa- 
tives of a party. If they were called upon to vote on 
the constitutionality of a particular measure, there 
would be no reason to suppose that they would cast a 
similar vote upon others fundamentally involving 
much the same question. That is, the votes of Con- 
gress would be based upon the particular case in hand 
without regard to any general rules of interpretation, 
which experience has shown to be essential in arriving 
at just and proper conclusions. It would in effect re- 
sult in an amendment to the Constitution by vote of the 
people in the several Congressional districts, as very 
often campaigns would naturally be fought upon the 
issue as to how the successful candidate would vete 
upon a constitutional question likely to be brought 
before Congress for decision. The matter thus being 
brought into politics, there would be no continuity of 
decision. One Congress would hold one view, and the 
next another. The result would be the wiping out of 
the entire structure of constitutional law. Cases would 
not be decided pursuant to settled rules of construc- 
tion upon which men could rely. Every safeguard 
and protection provided by the Constitution against 
the over-bearing will of a temporary majority of the 
community, would be swept away, and chaos would 
result. One rule would be enacted in one case, and 
another in an analogous case. Thus, instead of having 
a scientific body of law governing all alike, rich and 
poor, humble and powerful, we would have gone back 
to the origin of things and have substituted for it this 
haphazard apology for jurisprudence. How different 
would be this method of deciding questions of con- 
stitutional law from that pursued by the court from 
the date of its establishment to this hour. Mr. Justice 
Story, in the Dartmouth College case, well stated the 
judicial attitude. He said: 


It is not for judges to listen to the voice of persuasive 
eloquence or popular appeal. We have nothing to do but 


pronounce the law as we find it, and, having done this, 
our justification must be left to the impartial judgment 
of our country. 

Why was our Bill of Rights inserted in the first 
few amendments to the Constitution? They were not 
put in the original draft because the great lawyers 
who were the leaders in framing the Constitution had 
assumed that all the rights of Englishmen, painfully 
built up through Magna Charta, the Petition of Rights 
and the Bill of Rights, were their birthright and 
inured in all legislation and constitutions. But reflec- 
tion, growing out of the debates upon the ratification 
of the Constitution, convinced these men that it would 
be better to put the limitations upon Congress and the 
states in concrete form, so that thereafter the legis- 
lative departments as well as the executive would be 
held within these limitations. It had already been pro- 
vided that the supreme judicial power should be in the 
courts. It is now proposed to turn this supreme judi- 
cial power over to a temporary majority in Congress. 
Our system of law has been built up by the best 
thought of men through the centuries. The framers 
of the Constitution realized, from the history of other 
nations, like the Greek cities, the necessity of saying 
to legislators and executives: “Thus far shalt thou 
go, and no farther.” If instead of appreciating the 
value of a written constitution and precedents under 
it, we adopt the ever-changing views of men whose 
studies and training have not led them to realize the 
safeguards necessary to protect the weak against the 
strong, the humble against the powerful, the unpopu- 
lar against the favorite of the moment, we can never 
build up a system of jurisprudence to take the place 
of the one so stricken down. It is idle to suggest 
for a moment that the people by voting for candidates 
standing for issues which campaign orators make them 
feel are sound as applied to a particular case, can build 
up a consistent body of law. The result of any such 
scheme would be no law at all, but government by 
caprice. It was to avoid this result that our fore- 
fathers who made our Constitution, felt that their most 
imperative duty was to provide an independent, fear- 
less judiciary, a system of courts which would decide 
cases not according to’the whim of a temporary ma- 
jority in a legislature or in a Congress, but according 
to immutable rules established in the Constitution. It 
is because the people in their cool moments without 
the pressure of some particular case in mind, realized 
the necessity of setting apart a body of men uninflu- 
enced by politics or hope of popularity, to administer 
justice, that they made the provisions that were in- 
serted in our Constitution. Lord Bacon, in his essay 
on “Innovations,” said: 

It is good also not to try experiments in states ex- 
cept the necessity be urgent or the utility evident; and 
well to beware that it be the reformation that draweth 
on the change and not the desire of change that pre- 
tendeth the reformation. And lastly that the novelty, 
though it be not rejected yet be held for a suspect; and, 
as the scripture saith, that we make a stand upon the 
ancient way and then look about us and discover what is 
the straight and right way and so to walk in it. 

Can it be truly asserted that in our land with its 
learned judges and enlightened jurisprudence there is 
any necessity, either urgent or otherwise, for this revo- 
lutionary proposal? Can thoughtful men agree that 
the utility of this proposed experiment is evident? 
The proposal, as stated above, is to make the Congress 
supreme. If that is done, we wipe out not only the 
Bill of Rights, which protects the people, but we like- 
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wise destroy the reserved rights of the states. There 
has in recent years been a marked tendency to look 
to the Federal Government for legislation of many 
kinds with reference to subjects that have always been 
regarded as belonging to the states and reserved for 
their exclusive cognizance. Thoughtful men are im- 
pressed with the danger of this movement, and feel 
that unless checked, we are liable to drift into bu- 
reaucracy and the establishment of a great central 
government dealing in the inefficient way in which 
bureaucracy always acts, with questions of purely 
local concern. If the Congress is to be the sole judge 






of its own powers, this danger will be tremendously 
increased. 

As I thave said before, it is inconceivable that 
such a constitutional amendment as proposed can re- 
ceive the assent either of Congress or of three-fourths 
of the states. But in these days of revolutionary 
thought, of organized movements against our whole 
system of government, the Bar should take nothing 
for granted, but its vast influence should be exerted 
for the maintenance, unimpaired, of the great system 
of constitutional government under which our people 
have grown so great and have prospered so much. 





Constitutional Court in Czechoslovakia 


Empowered to Pass on Validity of Legislative Acts but Only on Motion of Certain Bodies 


of the Czechoslovak Republic—the Chamber of 

Deputies and the Senate—must conform to the 
terms of the Charter of the Constitution, promulgated 
on the 29th of February, 1920. Should the validity 
of any such enactment be questioned, the decision is 
not referred to the ordinary courts of law but to a 
special Constitutional Court, created by an act of the 
Czechoslovak Parliament dated the 9th of March, 1920. 

This Constitutional Court is composed of a bench 
of seven judges. Three of these judges are nominated 
by the President of the Republic in the following man- 
ner: the Chamber of Deputies, the Senate and the 
Diet of Russinia (Carpathian Ruthenia) each propose 
three of their members, and the President of the Re- 
public selects one member from each group. At the 
same time the President nominates one of the three 
persons whom he has thus selected, to be the President 
of the Constitutional Court. Of the remaining four 
judges required to make the full bench of seven, two 
are taken from the ranks of the judges of the Supreme 
Court of Justice and two from the judges of the Su- 
preme Administrative Court. These four judges are 
elected at a general assembly of each of these two 
courts, respectively. 

For each member of the Constitutional Court a 
deputy member is appointed to take the place of the 
original member, should the latter be prevented from 
fulfilling his duties. The method of appointment ts 
the same as for the original member. 

All the members of the Constitutional Court as 
well as their deputies must be persons learned in the 
law, eligible for membership of the Senate (must be 
therefore at least forty-five years of age) but not 
members of any of the legislative assemblies of the 
Republic, i. e., the Chamber of Deputies, the Senate or 
the Diet of Russinia. 

The judges of the Constitutional Court are ap- 
pointed for a term of ten years each, and receive a 
salary the amount of which is determined by the gov- 
ernment. 

The court sits at Prague. ' 

In regard of jurisdiction it has exclusive compe- 
tence to decide whether laws promulgated by the Na- 
tional Assembly (Chamber of Deputies and Senate) 
or by the Diet of Russinia conform to the principles 
laid down in Article I of the introductory law to the 
Charter of the Constitution, which provides that en- 
actments in conflict with the Constitutional Charter or 
with laws supplementing or amending it are invalid. 
The court is furthermore competent to decide whether 
measures adopted by the Standing Commission (an 


A LL enactments passed by the legislative assembly 


interim body which carries on the executive govern- 
ment between the dissolution of one parliament and 
the election of its successor) are in conformity with 
the Constitutional Charter which forbids this commis- 
sion to amend the charter or to modify the competence 
of the Civil Service departments—except where it is 
a matter of enlarging the competence of an office al- 
ready set up by imposing new duties upon it. (Con- 
stitutional Charter par. 54, section 8.b.). 

The question whether a particular enactment is 
in conformity or not with the Charter of the Constitu- 
tion is decided by the Constitutional Court exclusively 
on the motion of the Supreme Court of Justice or the 
Supreme Administrative Court, the Electoral Court. 
the Chamber of Deputies, the Senate or the Diet of 
Russinia. The resolution to present such a motion 
must be passed by a majority of the members of the 
above mentioned bodies in each case, and the motion 
itself must be presented within three years at the latest 
of the date on which the law in question was promul- 
gated. 

The motion must state with precision the exact 
grounds for making it, reference being made to the 
actual terms of the Constitutional Charter alleged to 
be infringed, or must state precisely in what way the 
legislative body whose enactment is questioned has in- 
fringed the constitutionally fixed limits of its com- 
petence. 

Such a motion is presented under a system of 
procedure in which the parties participate by means 
of question and answer, and in the presence of the 
legislative bodies and the government. Exact limits 
are fixed to these proceedings. They may not last 
longer than ten months and are public and oral. Should 
any of the parties fail to send their representatives to 
the hearing, the proceedings are not thereby to be in 
any way prejudiced. For a finding against the valid- 
ity of a law the votes of at least five judges are re- 
quired. 

The finding of the Constitutional Court is re- 
ported by its President to the government. It is then 
the duty of the Minister of the Interior to publish the 
finding within eight days and without comment in the 
official Code of Laws and Decrees. Simultaneously 
the finding is to be published in the Official Gazette 
with detailed grounds for the decision. 

The publication of the finding in the official Code 
of Laws and Decrees has the effect of making it bind- 
ing, from the date of its publication, upon the legisla- 
tive bodies, the government, all public authorities and 
on the courts. 
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TWO LETTERS FROM THE NEAR EAST 





Turkish Law Reforms—Dramatic Trial Scene—Equity Docirine Drawn from Koran—De- 





mands of Women 


Divorce Laws of Roumania Attracting Foreign 


Attention—Bucharest May Yet Rival Reno 





3y James HamiLton Lewis 
Of the Chicago, Ill., Bar, Former U. S. Senator from Illinois 


ONSTANTINOPLE, May 30.—To the Editor: 
& Here in Constantinople I am the guest of the law 

courts judges. These judges, desiring to accom- 
modate the wish expressed through me for information 
as to the procedure and customs of administering jus- 
tice in Turkey, took pains to accompany us through the 
sitting courts, and in French detailed the “reforms” of 
the Turkish jurisprudence. First it became plain that 
the “reform” is the amalgamation of the French sys- 
tem of the criminal trial and the German system of 
civil courts, followed by an English form of appeal 
court limited to subject matter and amount involved. 
To this is still appended and surrounded the ancient 
system of Turkish justice as drawn from the prescrip- 
tions of the Koran. Thus it is ecclesiastical law that 
guides and controls all other doctrine of law, reformed 
or ancient. I illustrate by reference to divorce. The 
husband divorces the wife or wives at his will if he 
has “grievances” sufficient in mind “to a man of his 
temperament” to justify the separation. The woman 
to get a divorce must prove in the court for her grounds 
sufficient to establish under all American and English 
law a decree of divorce, then in addition she must 
demonstrate by ecclesiastical proof that all such 
grounds also violate some expressed provision of the 
Koran’s ecclesiastical law. The man divorces the 
woman as a right personally to himself of dissolv- 
ing his partnership. She can enly divorce by the 
courts and the church in one dissolving her partner- 
ship. 

fn criminal trials the form of justice would do 
credit to any advanced American tribunal. I illustrate 
by reference to a trial just closed of a man charged be- 
fore the judges with murder. First a jury is called of 
six or twelve in which neither the prosecution nor 
defense has any selection. The officer known as jury 
director summons the jury, after his proposed list has 
been pronounced upon by the investigators as “unre- 
lated to cause or parties and competent.” The jury can 
be likened to a jury of suggestion and aid summoned 
by an American Equity Court as advisory. The wit- 
nesses are heard by the judges under examination of 
the president of the court, later cross-examined by 
counsel for Government and then for defense. At the 
conclusion the judges tell the jury their judgment and 
ask affirmance from the jury or rejection before sen- 
tence can be imposed. The jury often reverses the 
judges. In the case I witnessed the defendant charged 
with cutting with a scimitar knife the deceased to his 
death, as witnessed by two women and four men from 
the hotel of the tragedy, was convicted by the judges 
after the defense of self-defense. The jury was about 
to act, when in a scene of great drama the defendant 
who had been noticeably reticent broke out in a prayer 
and wail pleading to “speak freely.” He was accorded 


his request and detailed in a voice of tears and shud- 
dering how in the hotel his sister had been forcibly 
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taken and in the wrestle was heard screaming for 
rescue ; that he rushed in and was then assailed by the 
deceased, his sister having fainted from her bruises; 
that then in the melee he “cut and cut” trying to avenge 
what he thought was a murdered sister, and in defense 
of his attacked life. He summoned the witnesses to 
return to the stand and released them from the oath 
he had put them “by Allah” not to mention his sister 
or her dishonor. The judges unfolded the facts, the 
sister was brought in and in sacred protection revealed 
the yet blistering wounds on her sacked parts. The 
jury told the judges that they believed the story and 
asked for the reversal of the judgment of the judges. 
It was conceded and the defendant freed at once, after 
being condemned to death by the same judges an hour 
before. 

The appeal to a higher court in the event of a con- 
viction is on such points as the lower court certifies 
as questionable—very much as a certiorari to our 
higher courts from the lower ones. In the civil tribunal 
three, and in other certain instances five, judges make 
the trial court. These are both judges, jury and arbi- 
trators. This is the improvement on our systems, as 
the doctrine of “Equity adjustment” is reserved to 
every tribunal on the “merits” despite contract, law or 
rights of persons. This privilege prevents an over- 
reaching by trick of contract or of law. This super- 
vision is drawn from the Koran. 

Now it is being agitated that women should be 
members of the Turkish bar and judges wherever 
women are at issue or their property involved. This is 
the last and most exciting of proposed court reforms. 
The women are lifting the Yashmak—the veil—from 
their faces and proclaim in marching processions this 
demand. 

There is now an effort to codify the Turkish laws 
—dating back to Constantine and Justinian. Yet the 
present “reform” of law postpones this prospect. It 
is not for the present era. 

The Turkish officials of all courts now promise to 
send to America a delegation to report on the “Ameri- 
can advance in law and justice.” This is to be done so 
soon as the present military occupation by the Allied 
troops under the Versailles and St. Germain treaties 
is ended. 


Bucharest, Roumania, June 20.—To the Editor: 
I have written the Journal from Constantinople of some 
phases of the Turkish laws on divorce and the amusing 
but tragic operation on the “rights” of the women. I 
must now record for the Journal from Roumania the 
interesting phases of the divorce laws of this land. 
In concrete. a person is allowed to take seven divorces 
in Roumania—then no more, except by special dis- 
pensation. Three divorces are allowed by the state— 
four can be given by the church, each on different or 
similar grounds. It is not infrequent here among the 











466 AMERICAN Bar AssociATION JOURNAL 





highest of the social circles—even to those of the Royal 
companionships—for a woman to divorce a man to 
marry another man whose wife is divorcing him that 
she may marry the husband of the wife he is to marry. 
Indeed, there are numerous instances in this semi- 
oriental capital where the parties have agreed on their 
exchanges and proceeded with their divorces in ful- 
fillment of their arrangements. Nor is it unusual at 
the highest of social gatherings for a dinner table to 
have as its guests the two or three divorced wives and 
divorced husbands, all sitting in genial companionship, 
after their inter-marriages with the divorcées. Also, 
with equal frequency, are to be seen at a “bridge table” 
the former wives playing cards with the new wives, 
and the divorced husbands holding the other card 
hands in the same game. The answer to all expres- 
sion from the foreigner of surprise is “we are not 
hypocrites.” 

Now there is about to be put before the U. S. 
Supreme Court at Washington by way of appeal from 
a treaty court in this land the test question: Can one 
who is a citizen of the United States, who shall reside 
for a statutory time in Roumania and obtain divorce 
from a spouse who is in America; or a wife obtaining 
her divorce here from a husband, who may be in the 
United States—or who may from each other obtain 
divorce while both are temporarily here, each and both 
being citizens of the United States—can such be legal 
in the United States and in that land sustain a re- 
marriage in the United States, or in Europe between 
Americans either of whom is divorced under the con- 
ditions named. Let it be remembered that the divorce 
laws and privileges existing here to the man are the 
inheritance of the Turkish laws, administered here 
when Turkey owned this land and ruled from Con- 
stantinople. These laws of easy separation for the 
man are kept on the law books by the men legislators 
of Roumania as Roumanian laws, and sustained by the 
women who through sentiment prefer no change. In 
these laws they see how to get rid of a husband when 
they want another man; they give him “cause.” He 
then takes his divorce and they are free with no one 
knowing the “cause” but the husband and wife. The 
husband decides his own case and then it is confirmed 
by the Court decree or the ukase of the church. 

The case of Ex-U. S. Senator Henry French Hol- 
lis (of New Hampshire) who was divorced a month or 
so past in Bulgaria under similar laws to those pre- 
vailing here, while his wife was residing in New Hamp- 
shire, was on the eve of being the test case. Senator 
Hollis went to Bulgaria and made his home and, as 
permitted by the Bulgarian law, became a “citizen of 
Bulgaria,” conjointly with his United States citizen- 
ship. This law of Bulgaria is the same as the Delbrick 
law of Germany, allowing to all Germans the dual 
citizenship of the “fatherland” and any other land in 
which the German citizen may reside. The state church 
in Bulgaria confirmed the state divorce and added its 
own decree, after proof of delivery, at the post office 
of Mrs. Hollis’s home in New Hampshire, of the pub- 
lication of the summons, as required by the Bulgarian 
law. These facts stopped the Hollis case from further 
contests by his former wife. Senator Hollis was re- 
married under Roman laws in Rome, which had to 
have its officials certify to the evidences of “legal 
divorce or separation, or legal capacity to marry,” be- 
fore the ceremony of marriage could be conducted 
under the laws of the state. 

So it is now seen that only from here in the case 
now pending on appeal of the wife of a well-known 


American automobile manufacturer, who got his 
divorce “out of hand” here after a short residence, will 
the question be tested. If the divorce shall be sus- 
tained, then Roumania instead of Reno will be Amer- 
ica’s divorce petitioners’ pilgrimage. 


Validity of Award by Foreign Arbitration 


HE French Tribunal of the Seine recently ren- 

dered a decision as to the validity in France of an 
award by foreign arbitrators, which gives strong sup- 
port to the principle of arbitration. There was an 
agreement between a French concern and citizen of an- 
other nation in connection with the charter of a ship, 
and this contract embodied a stipulation that disputes 
arising out of it should be settled by arbitration in 
England. The arbitration was had and the plaintiff 
then brought action in France to obtain the exequatur 
of this award for the purpose of enforcing it there. 
It was argued on behalf of the defendants that the 
court might review the whole matter and revise the 
terms of the award, just as a French court had a right 
to inquire into the merits of a case and revise the terms 
of the judgment of a British court, in the absence of 
a special treaty between France and England covering 
the executory effect to be given to such judgments. 
The French court held, however, that an award of 
foreign arbitrators differed essentially from the judg- 
ment of a foreign court of law. A judgment of a 
court of law, it pointed out, was an act of the public 
authority and hence limited as to its effect to the ter- 
ritory in which the court exercised its jurisdiction. An 
arbitrator’s award, on the other hand, was the result 
of the mutual agreement of the parties to submit the 
decision of points at issue to a person or persons of 
their own choice, and its effect was not limited to any 
particular territory. This being so, the court held that 
to enter into the merits of the case, or revise the award 
would be to ignore the legal effect of the contract be- 
tween the parties. It further indicated that the only 
conditions to which the validity of an award by for- 
eign arbitrators was subjected in France were: that 
the parties to the contract had the capacity required by 
the lex loci contractus to effect a compromise of their 
rights; that the award was in accordance with the law 
of the country in which the arbitration was held; that 
the award was not contrary to French public order. 
We are indebted for a note of this decision to Mr. 
Frederick Wirth, Jr., of Paris. 


An Ancient Legal Document 


“Horion, son of Horion, son of Menches, about 
sixty-nine years old, with a scar in the middle of 
his forehead, and Horos, son of Horus, son of 
Peteuris, about thirty-nine years old, with a scar 
on the joint of his right hand, the two of them, 
acknowledge that they have divided between them- 
selves from the the present day for all time the 
portions which they have of building sites owned 
by their fathers, that is, what constitutes a fourth 
and a third of a twelfth, which is one thirty-sixth, 
of these sites, which are common and undivided 
in three sections in the aforesaid village Bacchias, 
in the lane called ‘of Borrites’; the boundaries of 
all of which are set forth in the deeds relating to 
them.”—Extract from an agreement to divide prop- 
erty in the University of Michigan collection of 
Greek legal papyri, Michigan Law Review, June. 
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LEGAL ASPECTS OF ALIEN LAND LEGISLATION 
ON THE PACIFIC COAST 





Statutes, Methods of Evasion, and Court Decisions Bearing on a Grave Question Which Is 
International in Character and Has Been the Subject of Important 
Diplomatic Negotiations 





By Maurice E. Harrison 
Professor of Law, Hastings College of Law 


HE alien land laws of the Pacific Coast states 
"Thave excited general interest because of their bear- 

ing upon our international relations; but the 
situation Which brought them about and the problem 
which they have attempted to solve, are often not 
appreciated. Public attention was first directed 
towards this problem in the opening days of the first 
Wilson administration, when Secretary of State 
Bryan visited California to confer with the state 
legislature and the governor upon the proposed 
alien land law which was then under consideration. 
This visit was prompted by the protest of the 
Japanese government against the proposed legisla- 
tion, on the ground that it violated the provisions 
of the existing treaty and was unnecessarily un- 
friendly and discriminatory. 

The visit of Mr. Bryan was of no effect in pre- 
venting the enactment of the Alien Land Law in 
California. Approximately three-fourths of the total 
number of Japanese in continental United States had 
settled in California and were engaged in farming its 
lands. The so-called Gentlemen’s Agreement with 
Japan, entered into five years before, had not pre- 
vented a substantial increase in the Japanese farming 
population. The reaction of public sentiment in Cali- 
fornia was what might have been expected in any 
American community. Assuming that the racial assim- 
ilation of the Japanese immigrant was neither to be 
expected nor desired (and this assumption was nat- 
urally accepted by the white population of California), 
the question presented to the state was how the in- 
creasing control of its agricultural resources by an 
alien race and the increasing seriousness of a new race 
problem might be checked until such time as the federal 
government should deal comprehensively with the 
immigration problem. The answer of the California 
legislature to this question is found in the Alien Land 
Law of 1913, prepared by Attorney-General Webb 
and adopted a few days after the conference with 
Seeretary Bryan. 

California Alien Land Act of 1913 

By section 1 of this act it was provided that all 
aliens “eligible to citizenship under the laws of the 
United States” might hold real property in the same 
manner and to the same extent as citizens of the 
United States. Section 2 of the act provided that 

All aliens other than those mentioned in section 
one of this act may acquire, possess, enjoy and trans- 
fer real property, or any interest therein, in this 
state, in the manner and to the extent and for the 
purposes prescribed by any treaty now existing be- 
tween the government of the United States and the 
nation or country of which such alien is a citizen or 
subject and not otherwise, and may in addition thereto 
lease lands in this state for agricultural purposes for 
a term not exceeding three years.’ 


1, See full account of this visit with official correspondence re- 
lating thereto, in Story of the Session of the California Legislature of 
1918, by Franklin Hickborn. 

2. Stat. Cal. 1918, ch, 113 


The California law thus adopted as the basis for 
its classification of aliens, eligibility to citizenship as 
defined by the federal naturalization law. The federal 
statute confines such eligibility to “aliens being free 
white persons, and aliens of African nativity, and 
persons of African descent.’’* All Oriental aliens of 
the yellow race were therefore excluded from land 
ownership without being explicitly mentioned. The 
objection of the Japanese government based on the 
terms of the treaty was met by an express preserva- 
tion of treaty rights; and the charge of invidious and 
unnecessary discrimination against a particular nation- 
ality was met by the adoption of a racial classification 
made by the federal government long before the prob- 
lem of Oriental immigration had arisen. It is to be 
noted that while the classification based on eligibility 
to citizenship thus adopted by California in 1913 was 
protested against by the Japanese government, -pre- 
cisely the same classification of aliens had previously 
been adopted by the state of Arizona without evoking 
any protest.‘ 

Other provisions of the 1913 act extended the dis- 
ability to corporations a majority of whose stock was 
owned by aliens ineligible to citizenship, and provided 
for escheat proceedings and for the sale of the inter- 
ests of ineligible aliens who might inherit an estate 
in California land. 


Evasion of the Alien Land Law of 1913 


The effect of the California Alien Land Law of 
1913 reminds one of the aftermath of the Statutes of 
Uses and de donis conditionalibus. It did not prevent 
the rapid increase of Japanese agricultural holdings in 
California. Title was usually taken in the name of 
the Japanese farmer’s minor children who, being born 
in the United States, were entitled generally to the 
privileges and immunities of American citizens, under 
the provisions of the Fourteenth Amendment, and 
specifically to the right to purchase, lease, sell, hold and 
convey real and personal property under Act of Con- 
gress.° The Japanese father was then appointed guar- 
dian of his child’s property. In other cases title was 
taken in the name of a corporation. The modus oper- 
andi was described as follows by Hon. Tichiro Toku- 
tomi, member of the Japanese House of Peers and 
editor of the Kokumin, who is considered to be the 
most eminent and influential contemporary writer of 
Japan, in a book published in 1920: 

The Japanese purchased the land as a policy of 
expediency in the name of their children who were 
born in the United States, because those of native 
birth are, of course, qualified citizens, and they acted 
as guardians to their minor children, as required by 
the American laws. And as to real estate corpora- 
tions, the Japanese are allowed to own shares in them 


8. U.S. Rev. St. $2169, U. S. Comp. St. (1918) §4358. 
4. See Session Laws Arizona, 1912, ch. 71. 
5. U. &. Rev. St. §1978, U. S. Comp. St. (1918). 


467 





Sk Be i ie on 


468 AMERICAN Bar AssOcIATION JOURNAL 





up to 49 per cent, as the maximum limit, and the re- 
mainder of the shares are carried in the names of 
their children, or in the names of Americans interested 
in such corporations. In this way they have, within 
the bounds of the inconvenient restrictions, managed 
somehow to continue their activities up to this day.” 
To deal with these practices which were consid- 
ered to have frustrated the purpose of the original act, 
further legislation upon the subject was proposed in 
the California legislature of 1919, but action was de- 
ferred upon the receipt of a cable from Secretary of 
State Lansing, who stated that in view of the pen- 
dency of the Peace Conference, at which Japan was a 
participant, any legislation directed against the Japan- 
ese would be unfortunate.’ However, the State Board 
of Control was directed to investigate and present a 
comprehensive report on the activities in California of 
Oriental immigrants. This report was later presented 
to the Governor in the form of a volume of 250 pages, 
entitled “California and the Oriental.”* It has every 
indication of an attempt to state the facts of the situa- 
tion with candor and impartiality and it includes 
lengthy statements by representatives of the Japanese 
population, giving their side of the controversy. The 
conclusion is reached that the number of Japanese in 
California had increased from about 40,000 in 1910 to 
about 80,000 in 1919; that during the same period the 
acreage of land controlled by Orientals had quad- 
rupled, so that they occupied, in 1919, approximately 
sixteen per cent of the irrigated acreage of the state. 
The greater part of the irrigated land in many of our 
most fertile counties—Sacramento, San Joaquin, 
Colusa and others—was operated by Orientals. Over 
80 per cent of the vegetable and berry crops of Cali- 
fornia were the products of Japanese farms. The 
report also discussed the methods by which control of 
the land was obtained, in spite of the provisions of the 
1913 act, the value of Japanese farm labor, and the 
inadequacy of the Gentlemen’s Agreement as a means 
of preventing a further increase of the Japanese farm- 
ing population. © 
California Alien Land Act of 1920 
Upon the submission of the report of the Board of 
Control, a new Alien Land Law, much more stringent 
than the act of 1913, and designed to prevent the prac- 
tices which had to a large extent rendered the former 
legislation abortive, was prepared and presented to the 
people as an initiative measure at the election of 
November, 1920. The provisions of the 1913 law, for- 
bidding the ownership of land by aliens ineligible to 
citizenship, except to the extent allowed by treaty, were 
re-enacted, and in addition such aliens were forbidden 
to act as guardians of that portion of a minor's estate 
consisting of property which the alien himself could 
not hold, and were disabled from acquiring stock in 
a corporation authorized to hold agricultural land. 
Other provisions were added requiring reports to be 
filed of property held in trust for ineligible aliens and 
declaring colorable transfers made with intent to pre- 
vent, evade or avoid escheat, to be void as against the 
state. Finally, the privilege allowed by the 1913 act, 
of leasing agricultural land for not more than three 
years, was done away with. In defending this latter 
provision, Mr. V. S. McClatchy, editor of the Sacra- 
mento Bee, in the official argument to the voters of the 
state in favor of the initiative measure, said: 
Long lease of these lands by Japanese is as in- 


6. Tokutomi, Japanese-American Relations, 1922, p. 97. 

7. See letter of Governor Stephens: to Hon. Bainbridge Colby, 
Secretary of State, at p. 12 of “California and the Oriental” published 
by State Printing Office, Sacramento. 

8. Copies of this report may be obtained from the State Board of 
Control, Sacramento, Cal. 


jurious in effect as ownership; and the short lease 
becomes a long lease through repeated renewal, and 
because once the land is occupied by Japanese, the 
whites move away and cease to be prospective lessees. 
The 1920 Act was adopted by an overwhelming 
majority.® 
Alien Land Legislation in Other States 


The California law has been the model for legisla- 
tion in other western states. In February, 1921, 
Arizona adopted an act practically identical in its terms 
with the California Act of the year before.’° A few 
months later the New Mexico Constitution was 
amended so as to deny the right to acquire 
any interest in land to aliens ineligible to citizenship 
and to corporations, a majority of whose stock should 
be owned by such aliens." A constitutional amend- 
ment to the same effect has been proposed by the leg- 
islature of Colorado.” 

The Constitution of Washington and its Alien 
Land Act of 1921 forbid the ownership of land by all 
aliens, even though they be eligible to citizenship, if 
they have not in good faith declared their intention to 
become citizens. A iease for a period of not more than 
ten years is allowed for a purpose for which an alien 
is accorded the use of land by a treaty between the 
United States and his government.’* 


Validity of Alien Land Laws 


The states have full power to regulate the owner- 
ship of land by aliens, and to grant or deny them the 
right to acquire such ownership (provided that no 
vested right is interfered with), with only two qualifi- 
cations : us, 

(1) State legislation is subject to the provision 
of any treaty of the United States. The right of 
aliens to acquire property in the United States is a 
proper subject for the exercise of the treaty-making 
power; and a treaty provision, therefore, supersedes 
inconsistent state laws."* 

(2) State legislation cannot deny aliens the 
equal protection of the laws, guaranteed by the Four- 
teenth Amendment. This guarantee protects alien as 
well as citizen against discrimination having no reason- 
able basis.*® 

The legislation of California and the states which 
have followed her example is clearly immune from any 
attack based upon treaty provisions, because it only 
purports to deny to the ineligible aliens such rights as 
are not secured him by treaty. It is difficult to under- 
stand, therefore, how the Japanese government and 
others who have discussed the subject have contended 
that the California Act violates treaty rights. This 
contention, however, has been summarily disposed of 
in favor of the validity of the statute, both by the 
California Supreme Court and by Judges Hunt, Bled- 
soe and Dooling, sitting in the United States District 
Court for the Southern District of California.’® 

But the Washington Act, which is more general in 
its terms, raises the question of the scope of the treaty 


9. Stat. Cal. 1921, p. Ixxxiii 

10. Session Laws Arizona, 1921, ch. 29 

11. Const. New Mexico, Art. II sec. 22. 

12. Stat. Colo. 1921, p. 172 

13. Laws of Washington, 1921, ch. 50. Constitution of Washing 
ton, Art. II, sec. 33. 

14 Hauenstein v. Lynham. 100 U. S. 483, 25 L. ed. 628; Blythe v 
Hinckley, 180 U. S. 333, 45 L. ed. 557, 21 Sup. Ct. Rep. 390 

15. Yick Wo v. Hopkins, 118 U. S. 356. 30 L. ed. 220, 6 Sup. Ct 
Rep. 1064; Truax v. Raich, 239 U. S. 83, 60 L. ed. 131, 36 Sup. Ct 
Rep. 7. 

16. In re Akado, 68 Cal. Dec. 577. Porterfield v. Webb, 279 Fed. 
114. 
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provisions. Article 1 of the present treaty with Japan 
provides that 

_ The citizens and subjects of each of the High 
Contracting Parties shall have liberty to enter, travel 
and reside in the territories of the other to carry on 
trade, wholesale and retail, to own or lease and occupy 
houses, manufactories, warehouses and shops, to 
employ agents of their choice, to lease land for resi- 
dential and commercial purposes and generally to do 
anything incident to or necessary for trade upon the 
same terms as native citizens or subjects, submitting 
themselves to the laws and regulations there estab- 
lished.” 

In the case of Terrace v. Thompson,"* the plain- 
tiffs, a Japanese and an American, who desired to 
lease agricultural lands to him, sought to enjoin the 
enforcement of the Washington Act and re ied in part 
on this language of the treaty. The United States 
District Court for the Western District of Washington 
(Judges Gilbert, Cushman and Neterer, presiding) 
held that the treaty was intended to provide primarily 
for commerce, and not to deprive the states of the right 
to determine the capacity to acquire agricultural lands. 
In reaching the conclusion that the treaty did not 
apply to agricultural holdings, the court cited the cor- 
respondence between our Secretary of State and the 
Department of Foreign Affairs of the Imperial Japan- 
ese Government, in connection with the original Cali- 
fornia Act of 1913, in the course of which our Govern- 
ment took the position that the treaty guarantee did 
not apply to agricultural land. 

In the same case of Terrace v. Thompson, the 
Washington Act was attacked on the ground that it 
denied to the alien who had not declared his intention 
of becoming a citizen the equal protection of the laws. 
This attack failed also, the court holding that it was 
under the circumstances reasonable to discriminate 
between those who were and those who were not 
allowed by Congress to become citizens. In passing 
upon this point Judge Cushman said: 

It is obvious that one who is not a citizen and 
cannot become one lacks an interest in, and the power 
to effectually work for the welfare of, the state, and, 
so lacking, the state may rightfully deny him the 
right to own and lease real estate within its 
boundaries. If one incapable of citizenship may lease 
or own real estate, it is within the realm of possibility 
that every foot of land within the state might pass to 
the ownership or possession of non-citizens. Such a 
result would leave the foundation of the state but a 
pale shadow, and the structure erected thereon but a 
tower of Babel, from which the tenants in possession 
might, when the shock of war came, bow themselves 
out, because they were not bound as citizens to 
defend the house in which they lodged. 

The California Act presents a slightly different 
question of discrimination, because it excludes from 
land ownership, not all aliens who have not declared 
their intention of becoming citizens (as did the Wash- 
ington Statute) but only such aliens as could not, 
under the Acts of Congress, become citizens. The 
California Act has been, however, upheld by the 
United States District Court for the Southern District 
of California, as involving no unreasonable discrimi- 
nation.’® 


Alien Guardians and Cropping Contracts 


Notwithstanding the general validity of the legis- 

17. 37 U. 
18. 274 Fed. 841 

19. Porterfield v. Webb, 

case at 10 California Law Review 

fornia act have been upheld by 

taking any 


18 


S. St. at L. 1504 


supra, note 16. See comment upon this 

The general provisions of the Cali- 
the State Supreme Court without its 
notice of the question of discrimination. In Re Akado, 


supra, note 16. 






lation denying to aliens the rights of land ownership, 
the efficacy of this legislation has been very materially 
impaired by two recent decisions: one in the State 
Supreme Court, holding the guardianship provisions 
of the California Act unconstitutional; the other in the 
Federal Court, holding that the Act does not apply to 
cropping contracts. 

It will be recalled that one provision of the 1920 
amendment to the California Alien Land Act deprived 
an alien ineligible to citizenship of the right to act as 
guardian of so much of the estate of a minor as the 
alien could not himself own. In the Estate of Yano*® 
it was held that this provision, though not in violation 
of the treaty with Japan, was unconstitutional as a 
denial to the alien of the equal protection of the laws. 
Its effect is to deny to a Japanese citizen the right to 
act as guardian of the property of his native-born 
child where that property consists of agricultural land, 
whereas this restriction is not placed upon an alien 
who is eligible to citizenship. This distinction was 
held to be arbitrary and unreasonable on the ground 
that the alien’s privilege to act as his child’s guardian 
had no relation to his eligibility to citizenship. The 
provision was also condemned on the ground that it 
constituted a deprivation of the privileges of the 
minor child guaranteed her as a citizen of the United 
States by the federal and state constitutions. Justice 
Lawlor dissented on the ground that the clause in 
question was a proper measure to prevent evasion of 
the main provisions of the act which were admittedly 
valid. 

The distinction between a lease which gives the 
occupant an independent possession, and a cropping 
contract, under which the occupant is an employee, 
with a right to compensation in the form of a share of 
the crops, is often a troublesome one and has been 
provocative of much litigation.’ In O’Brien v. Webb** 
one of the plaintiffs had negotiated a cropping con- 
tract with the other, who was a Japanese alien. The 
contract was in very much the usual form, and ex- 
tended over a period of four years. The federal court 
held that as the terms of the instrument showed an 
intent to make a cropping contract only, it did not 
come within the terms of the act, which prohibits only 
the acquisition, possession, enjoyment or transfer of 
“real property or any interest therein.” The court 
expressly reserved the question whether the state 
might forbid the execution of cropping contracts by 
aliens. Bledsoe, J., in a specially concurring opinion, 
doubted whether under the circumstances the contract 
was not a colorable transaction inhibited by the act, 
but joined in the court’s decision on the theory that 
the clause of the contract providing that “the cropper 
shall have no interest or estate in the land” would 
operate as an estoppel “in favor of either party to the 
contract, no less than in favor of the state, in the event, 
under appropriate proceedings, a right in the land on 
the part of the alien should be asserted.” 

The effect of this decision may be the passage of 
further legislation which will render necessary the con- 
sideration of new questions of power and construction. 
3ut perhaps the most important effect of the whole 
alien land law discussion will be to bring home to our 
fellow Americans east of the Rocky Mountains the 
realization of the gravity of a question which, in the 
language of the Supreme Court in the Yano case, “is 
international in character and is a matter properly to 


be disposed of by the federal government.” 


20. 63 Cal. Dec. 515, 
21. 279 Fed, 117. 
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THE ATTITUDE OF THE LAW TOWARD BEAUTY 





Evidence That Courts Are Giving Aesthetic Values More and More Consideration and That 
the Police Power Is Gradually Being Developed in Reference to Them 





By Henry P. CHANDLER 
Of the Chicago, Illinois, Bar 


N recent years the courts have had occasion more 
| and more frequently to pass. upon so-called 

“aesthetic considerations” affecting municipal ordi- 
nances. The attitude of the courts is so important, 
particularly in connection with movements now gen- 
eral in this country, to promote the amenities of com- 
munity life by city planning and “zoning” that it is 
pertinent to inquire into it. What is the judicial atti- 
tude toward beauty? 


On first impression no two terms would seem to be 
more incongruous than beauty and the law. Beauty 
is an expression of the aspiration of the individual in- 
stinct with fancy and originality. Law is a rule of 
the work-a-day world, an expression of the settled 
opinion of the mass, which plods well behind the gifted 
spirits who give us beauty. 

Beauty is like science and religion in emphasizing 
the individual. For the scientist there is no law except 
the truth as he sees it, and the dicta of multitudes of 
men are of no force except as they conform with this 
standard. When Galileo was convinced that the earth 
moved around the sun, the traditional opinion, though 
centuries old and supported by the fiat of the church, 
could not establish for him the contrary. For the genu- 
ine follower of religion his own conscience is the real 
monitor. Likewise for the devotee of beauty, the 
dominant motive is to realize the conception of har- 
mony and rhythm that is in him as a being unique, dis- 
tinctive. But law is not made by the individual. Law 
is the sum of rules imposed upon the individual to 
which he must conform whether he likes it or not. 
Law is the limit beyond which self-expression of the 
individual is not permitted. 

Hence it has been assumed down to recent times 
that beauty and the law are merely separate concerns 
of life which exist independently and have nothing to 
do with each other. To a large extent this is still the 
case. There is evident today, however, a tendency to- 
ward what we may call the socialization of beauty 
which brings into question the previous attitude of the 
law. 

Even the stoutest individualist realizes the trend 
toward common provision for many of the needs of 
life which once every man supplied for himself. The 
water system and light company have taken the place 
of the private well and candle or lamp. Whether the 
title to the utility be in the public or privately owned 
is immaterial for the present purpose. Even if pri- 
vately owned, the utility is subject to public regulation 
and it constitutes a public agency for meeting a need 
which was once regarded as wholly private. The dif- 
ficulty of individual action in the face of increasing 
congestion of population, and the large capital invest- 
ment necessary to take advantage of modern inven- 
tions, both tend toward the same end. When popula- 
tion was sparse, it was comparatively easy for each 
householder to dig a well in which the water would 


be pure. When neighbors came closer the old-fash- 
ioned well became unsanitary and a source of danger, 
and community sewer and water systems were the 
solution. Likewise a man can provide a kerosene lamp 
for himself, but if he wants electric light he must 
generally, as a practical matter, combine with his 
neighbors. Something of the same need has become 
evident in the effort of the individual to attain beauty 
in his environment. 

In 1880 less than one-third of the people of the 
United States were classed by the census bureau as 
urban (meaning by that living in communities of more 
than 2,500 inhabitants). In 1920 the proportion of 
the population which was urban had increased to more 
than half, 51.9 per cent to be exact. This means that 
the land available for the ordinary individual in con- 
nection with his home has become very much less than 
formerly. In cities the price of land is too high to 
permit use generally for lawns, trees or flowers. In the 
less settled areas the appropriation of woods and 
streams for industry has made inroads upon sites of 
natural beauty. The water power of Niagara has been 
harnessed and it is with increasing difficulty that the 
national parks in the west are protected against indus- 
trial exploitation. 

Not only is the land available for beauty in city 
and country thus diminishing, but the close proximity 
in which people live today interposes obstacles to the 
attainment of beauty. The owner of residence prop- 
erty may strive as hard as he will to make it attractive, 
set his dwelling well back, provide ample ground with 
lawn and trees in front; still his aim may be frustrated 
by his next door neighbor, who is more interested in 
getting the maximum amount of rentable space and 
income-return than he is in beauty, and accordingly 
projects an apartment building to the street line. For- 
merly when land holdings were comparatively large, 
if one had a neighbor with whose taste he did not 
agree, he might find relative seclusion on his own 
property and forget the adjoining owner, but today 
our neighbors are too much with us—we cannot 
escape. At every turn we realize that for the in- 
dividual to try to attain beauty in the development of 
his property, acting alone, is almost hopeless. 

Along with the increasing obstacles to the attain- 
ment of beauty by the individual, there has begun an 
education of the public in the appreciation of it. In 
the schools of our forefathers studies were mainly 
utilitarian. Training in the arts is of a later date. 
Today it occupies no inconsiderable place in the curri- 
cula, with the result that there is being instilled into 
the younger generation a regard for beauty both in 
buildings and landscape, a sense of color and line that 
calls for expression. At the yery time that circum- 
stances are making the attainment of beauty difficult 
except through common action, the demand for it is 
increasing and must increase if the finer traits of 
civilization are not to be lost. It is important then 
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to know where the law stands in the face of this prob- 
lem. 
II. 

As we have already foreshadowed, any consider- 
ation of beauty is a long way from the law of our an- 
cestors. A fundamental concept in the common law 
which we have inherited, was the right of every man 
to do as he would with his own propery, and con- 
sequently to make it ugly if he pleased. It was with 
much reluctance that our ancestors back in the British 
Isles and even farther back on the continent of Europe, 
whence they came, admitted any limitation upon their 
individual freedom. Gradually they accepted the con- 
trol of government to the extent necessary to substi- 
tute the orderly enforcement of justice by the courts 
for private vengeance. Then it followed that there 
must be standards according to which the courts should 
act. Simple principles of the inviolability of person 
and property from injury were early accepted. 

Doubtless the injuries from which protection was 
given in the first instance were direct and intentional. 
A man might not assault his neighbor or cut down his 
neighbor’s trees. Gradually the rights and obligations 
of adjoining land owners were extended, until it was 
settled not only that a man must refrain from inten- 
tional injury but that he must take care that injury 
to his neighbor, whether intended or not, did not occur 
through any fault of his. Hence an owner of land 
must not dig it away on the boundary so as to draw 
down his neighbor’s land in its natural state and if 
there is a building on his neighbor’s land, it is necessary 
to give notice before excavating, so that the neighbor 
may shore it up. If a stream runs through the land, 
the owner may not change the course for his own con- 
venience, if thereby it is diverted from his neighbor 
lower down. One may not leave unguarded openings 
in a place where children are likely to be attracted and 
fall in. One must avoid polluting the stream that 
runs by his land with waste matter which would make 
it foul for his neighbor. One must even refrain from 
carrying on a business involving unusual smells or 
noises such as a tannery or a boiler factory, at a point 
where it would cause physical discomfort to his 
neighbor. 

Thus safety and health, the sense of smell and 
hearing, have been reasonably protected from an early 
date. But no such protection has been accorded to 
beauty or the sense of sight. Although I may not de- 
stroy the lateral support of the land of my neighbor, 
yet if I have a tree which arches over the boundary 
between us, the comforting shade of which he and his 
forbears have enjoyed for generations, I may cut it 
down with impunity, even though I do it only to spite 
him. If a stream of water runs across my land to his, 
I may not stop it, but if over my land he enjoys a view 
of ocean or valley, I may cut. it off by building a barn 
in the way, even though there are a hundred other 
sites equally available. Furthermore, although I may 
not wantonly assault his sense of smell or hearing, I 
may permit my ground to be overgrown with weeds, 
my buildings to become dilapidated, and my land gener- 
ally an eye-sore, and he can not say me nay. 

In the United States the courts have repeatedly 
laid down the rule that the police power cannot be 
exercised for aesthetic purposes. Illinois once passed 
a law forbidding the erection of any advertising sign 
within 500 feet of a park or boulevard, but the 
Supreme Court held it illegal,’ saying that matters of 
taste could not be regulated by statute when not con- 


1. Sign Works v. Training School, 249 Ill. 436. 









nected with the safety, comfort, health, morals, and 
material welfare of the people, and that the citizen was 
free to determine the architecture of his house and 
the appearance of his property for himself, even 
though the result might be shocking to the aesthetic 
taste. 

A similar principle has been frequently applied in 
the case of ordinances prohibiting the location of busi- 
ness establishments in residential sections. One case* 
involved the right of a man to erect a building for a 
menagerie for the exhibition of wild animals for profit 
in one of the fine residential sections of Baltimore. The 
city endeavored to stop him under the provision of an 
ordinance that a building permit should not be granted 
unless the general character and appearance of the 
proposed building conformed with the type of other 
buildings in the locality and would not depreciate the 
value of the surrounding property. But the menagerie 
won, the court holding that the attempt to prevent it 
was an unjustifiable interference with the right of 
private property. 

Likewise the Supreme Court of Illinois has held 
against the right of a city to prevent the establishment 
of retail stores in a residential section,’ saying that 
there is nothing inherently dangerous to the health or 
safety of the public in a retail store, and that any ob- 
jection to such a store in a residential district arises 
solely from aesthetic considerations. The court then 
assumes that such considerations are “disconnected en- 
tirely” not only from the “public health” and “morals” 
but from “comfort” and the “general welfare.” 

Frequently attempts have been made to establish 
building lines in residential sections by municipal regu- 
lation and almost invariably with the same result. It 
has been held that to forbid a man to build on the 
front of his lot within a given distance of the street 
deprives him of a constitutional right. 


So much for the negative side of the subject. On 
the positive side there are evidences that the law, 


“especially in recent years, is gradually coming to take 


beauty into account as worthy of consideration. First 
it is now universally conceded that beauty may con- 
stitute an element in the public welfare which will 
justify the power of condemnation. This was not al- 
ways the case and even in recent times there have been 
rulings to the contrary. The Supreme Court of the 
United States, in sustaining a proceeding for the con- 
demnation of land for Rock Creek Park in the District 
of Columbia,‘ said that within the eon | of living 
men a proposition to take private property by eminent 
‘jie tne public park would have been regarded as 
a novel exercise of legislative power, and that Central 
Park in New York was the first place deliberately pro- 
vided for the recreation of the people in the open air. 

Happily, today the right to acquire land for parks 
by condemnation is unquestioned. In declaring this 
right and upholding a statute limiting the height of 
buildings around Copley Square in Boston, the Su- 
preme Court of Massachusetts recognized the aesthetic 
considerations involved,® saying that parks 

are expected to minister, not only to the grosser senses, 
but also to the love of the beautiful in nature, in the va- 
ried forms which the changing seasons bring. : 

It is impossible to estimate the extent to which the 
establishment by condemnation of parks, including 
playgrounds and recreation centers, has contributed 
to the well-being of the people in recent times. They 

2. Bostock v. Sams, 95 Md. 400. 
People v. City of Chicago, 261 Ill. 16. 


3. 
4. Shoemaker v. United States, 147 U. S. 283. 
5. Knowlton v. Williams, 174 Mass. 476. 
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make it possible to get into the open with nature, away 
from-crowding buildings and hard pavements, even in 
the largest cities. Fortunate for the law that it has not 
stood in the way of this consummation! 

IV. 

Naturally the recognition of beauty as an element 
to justify the exercise of the police power, which regu- 
lates without direct compensation to the person lim- 
ited, has lagged after its recognition in the field of 
eminent domain where damages are paid. The police 
power is always drastic; whatever burden it entails the 
individual has to bear alone, and the courts therefore 
are cautious about imposing it. At the same time the 
regulation of the use of private property in the interest 
of beauty is so general in its application, that if it is to 
be done effectually, it must be done under the police 
power. We might as well try to conserve health and 
safety by eminent domain as to conserve beauty in that 
way. 
When we come to the police power, we find as 
previously explained, that the courts have not been 
willing to acknowledge beauty as a justification, but 
without admitting it they are more and more giving 
weight to the consideration of fitness and propriety in 
a man’s use of his own. They may profess to put their 
decisions on other grounds but in their hearts this is 
the directing motive. The approval of ordinances di- 
rected against billboards is a case in point. 

The ordinance of the city of Chicago forbidding 
the erection of signboards in residential blocks without 
the consent of the owners of a majority of the frontage 
was the subject of litigation in both the State® and 
United States Supreme Courts’ and both held it valid. 
But the ground upon which they did so was not that 
sign-poards were a defacement, but that they were 
dangerous. They might fall down and hurt somebody, 
they increased the risk of fire, and they formed shelters 
for thugs and criminals from the cover of which they 
might more safely attack their victims. The United 
States Supreme Court said that the prohibition of bill- 
boards in residence districts was justified “in the in- 
terest of the safety, morality, health and decency of 
the community”; not a word about beauty. 

God works in a mysterious way, 
His wonders to perform. 

With many pfotestations and by means of the 
fantastic argument that bill-boards are a menace to 
public safety, the courts have nevertheless given aid 
to the movement for protection against this disfigure- 
ment. Has the time not come, or at least is it not al- 
most here, when the courts will drop the mask of an 
exclusive concern for safety and health that in the case 
of bill-boards is not real, and frankly approve reason- 
able regulation of the use of property in the interest 
of beauty? 

There are indications that way. One of them is 
the provision, very generally made by American cities 
and sanctioned by law, for city planning. It will be 
said that the fundamental aim of city planning is not 
beauty, and that to think of it only as a movement for 
the city beautiful is to have a: very imperfect concep- 
tion of what it means. That is true. The purpose of 
city planning is to provide for the efficient functioning 
of the city as an organism, this in many ways: by 
furnishing street transportation and terminal facilities 
adequate for the free movement of its people and 
goods; by planting parks where increasing population 
cries for breathing spaces ; above all by sensing growth 


6. Thomas Cusack Co. v. City of Chicago, 267 Ill. 344. 
7. Same case, 242 U. S. 526. 


before it comes and arranging for it in advance, thus 
making possible expansion without congestion. There 
is a great utility in sound city planning. 

But to take beauty out of city planning would be 
as mistaken as to make beauty the whole of it. One 
of the first elements in beauty is order, symmetry, that 
due relation of the parts to the whole which comes 
from a single unified conception. The highest type of 
city planning brings this. What is the supreme claim 
of the Burnham plan of Chicago to greatness? Not 
any single improvement like the widening of Michigan 
Avenue or the Lake Front Parkway, impressive though 
it may be, but the linking of the entire city in a com- 
prehensive system of improvements. Burnham looked 
upon Chicago and beheld it ambitious, stalwart with a 
rude power, but unwieldy and embarrassed from its 
own size. In his imagination he saw the narrow and 
choked arteries of travel to and from the central dis- 
trict enlarged and new ones added; he saw the sprawl- 
ing railroad terminals and yards compacted; he saw 
the untapped resources of Lake Michigan, tor heaith 
and recreation brought to the people; in short, he saw 
the more or less inert body vivified by intelligence ; and 
today under the law, slowly, tediously but surely, his 
conception of a whole city is being worked out. That 
is beauty. lt need not be added that in the execution 
of details of the Chicago Plan there is the artist's 
touch. A public work need not be less useful in order 
to be beautiful. But after all the supreme beauty is in 
the fitness of object to function. 

V. 

A realization of the general advantage of the fit- 
ting use of property has led in recent years to the 
movement known as “zoning.” Zoning may be defined 
as the classification of property according to its use, 
with the corollary that incompatible uses shall be 
barred. It began in the endeavor to set off residence 
districts, from which business uses should be excluded. 
This kind of zoning, however, met the disapproval oi 
the courts which held as previously shown that a use 
of property which was not dangerous or unhealthful 
could not be forbidden merely because it was out of 
harmony with the character ot the neighborhood. 

Then came the policy known as “comprehensive 
zoning” which, instead of picking out particular sec- 
tions and designating them for residential uses, under- 
took to classify the entire area of the city and provide 
for all uses, manufacturing and business as well as 
residential. The theory of this new policy is that the 
different interests of the city are all essential and all 
alike entitled to room, but that they thrive best, and 
contribute most to the good of the whole, when they 
are suitably located and interference one with the other 
is avoided. The aim of zoning in other words is order 
as against confusion, and the conviction is growing 
that order is just as necessary in a city as in a house. 
The essential principle of zoning was anticipated by 
Blackstone in his Commentaries* when he defined the 
“public police and economy” to mean the due regula- 
tion and domestic order of the kingdom, whereby the 
individuals of the state, like the members of a well- 
governed family, are bound to conform their general 
behavior to the rules of propriety, good neighborhood 
and good manners. 

Zoning of the comprehensive type has now been 
sustained by two courts of high authority, the Supreme 
Court of Massachusetts and the Court of Appeals of 
New York. The Massachusetts Court was consulted 


8. 4 Bl Comm. 162. 
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in advance by the legislature under the practice per- 
mitted in that state, and gave its opinion that a bill to 
authorize zoning would not be illegal. The court said 
that the segregation of manufacturing, commercial, and 
mercantile business of various kinds to particular lo- 
calities might contribute to the health and safety of the 
community, “by excluding from areas devoted to resi- 
dence the confusion and danger of fire, contagion and 
disorder which in greater or less degree attach to the 
location of stores, shops and factories.” It also said 
that “regular and efficient transportation of the bread- 
winners to and from places of labor may be expedited.” 

The Court of Appeals of New York sustained the 
zoning resolution of New York City and held that the 
restriction of particular property under the resolution 
to residential use did not justify a purchaser in refus- 
ing to perform a contract of purchase previously 
made.*® The court said that in a great metropolis like 
New York, in which the public health, welfare, con- 
venience and common good were to be considered, “the 
resolution was not an incumbrance, since it was a 
proper exercise of the police power.” 

In the cases cited the approval of zoning has been 
based upon considerations of health and safety, and 
the Massachusetts Court specifically said that the en- 
hancement of the attractiveness of the community 
could be taken into consideration only when the domi- 
nant aim concerned other factors lawfully within the 
scope of the police power. But here as in the bill- 
board cases, there can be no question that a general 
sense of the appropriateness of things was in the mind 
of the court. Other courts in recent decisions have not 
hesitated to say so. The Supreme Court of Minnesota 
sustained an ordinance creating a residential district in 
St. Paul." The ordinance provided for the payment 
of compensation where damage resulted, and therefore 
is distinguishable from ordinances passed under the 
police power, but the reasoning of the court is signifi- 
cant of the trend in the judicial attitude. The court 
said: 

Giving the people a means to secure for that portion 
of a city wherein they establish their homes, fit and har- 
monious surroundings, promotes contentment, induces 
further efforts to enhance the appearance and value of the 
home, fosters civic pride, and thus tends to produce a 
better type of citizen. It is time that courts recognized the 
aesthetic as a factor in life. 

Serious questions are now being considered by 
communities engaged in zoning as to what are the lim- 
its of the power. Can it be carried to the extent not 
only of separating business from residential uses, but 
also of separating apartments from detached resi- 
dences, and can building lines be established? Provi- 
sions of this character are now outposts in the forward 
march of zoning and until courts of higher authority 
have spoken, it cannot be known whether they can yet 
be held or not. Ultimately without much doubt they 
can be and possibly we have already reached that point. 
The separation of apartments from single dwellings 
has been upheld by a trial court in Ohio"* in passing 
upon a zoning ordinance of the city of East Cleveland. 
The opinion of the court although not authoritative be- 
cause not of a court of review, is nevertheless signifi- 
cant ; it points out that apartments and single dwellings 
in the same area are almost incompatible, that the for- 
mer always tend to drive out the latter, and that if in- 
dividual residences with yards and attractive surround- 
ings are to be preserved, sections of the city must be 


9. Opinion of the Justices,.234 Mass. 597. , 
10. Lincoln Trust Co. v. Williams Building Corporation, 229 
N. Y. 313 


11. State v. Houghton, 144 Minn. 13. 
12. State v. Osborn, 22 Ohio, N. P. 549. 


set aside where they can be protected against intrusion. 

The Supreme Court of Connecticut upheld an 
ordinance of the Town of Windsor that whenever land 
was subdivided and streets were laid out, a building 
line should be established.** The court said that a rea- 
sonable building line would “tend to preserve the pub- 
lic health, add to the public safety from fire, and en- 
hance the public welfare by bettering living conditions 
and increasing the general prosperity of the neighbor- 
hood” and concluded that it was within the police 
power. 

VI. 


It is very evident that we are living in a time of 
development of the police power in reference to this 
subject-matter. The definition of Justice Holmes of 
the United States Supreme Court has become classic :"* 

It may be said in a general way that the police power 

extends to all the great public needs. It may be 
put forth in aid of what is sanctioned by usage or held 
by the prevailing morality or strong and preponderant 
opinion to be greatly and immediately necessary to the 
public welfare. 

The police power therefore is not static but pro- 
gressive. It moves with the movement of public 
opinion. 

The Supreme Court of the United States in up- 
holding regulation of rent by Washington and New 
York City has sanctioned what seems to many a 
startling extension of the police power. In one of the 
cases on that subject,’* Justice Holmes said: “Circum- 
stances might so change in time as to clothe with a pub- 
lic interest what at other times would be a matter of 
purely private concern.” He referred to different_ 
modes of exercise of the police power such as the limi- 
tation of the height of buildings and the regulation of 
bill-boards. Then he drew the following conclusion : 
“But if to answer one need the legislature may limit 
height, to answer another it may limit rent.” The logic 
is equally strong that if the legislature may limit 
height, it may regulate the type of a building or its 
location on a lot. This in fact is a less drastic regula- 
tion than the regulation of rent. 

One requisite to the effective exercise of the police 
power is a standard which commands general accept- 
ance. Hitherto that has been a bar to regulation in 
the interest of beauty. Physical tests could determine 
the structural requirements necessary for the safety of 
a building or the air content needed by human beings 
for healthful life. But there was no standard by which 
objects offensive to the eye could be judged, nor any 
general agreement on the subject. It was thought that 
only super-sensitive souls would object to a store beside 
a residence or ask for a uniform building line. It -s 
the perception of the relation of these elements to 
value in recent years, which has brought that approach 
to unanimity which precedes the application of the po- 
lice power. A standard of fitness as well as safety and 
wholesomeness in the use of property is being evolved. 

.For years nations have discussed disarmameit, 
but it was only when it became apparent that the finan- 
cial burden of competitive armament was intolerable 
that any serious steps were taken toward limitation. 
Likewise when people thought that an obtrusive bui!d- 
ing hurt only the feelings of the man next door, and 
had no other effect, they were very complacent about it. 
But when they realized that it pulled down the value 
of land adjoining, and that an accumulation of misfits 
would blight a neighborhood, they felt differently. Now 
we have about reached the point where we can be 

13. Windsor v. Whitney, 95 Conn. 3 


57. , 
14. Noble State Bank v. Haskell, 219 U. S. 104, 
15. Block v. Hirsch, 256 U. S. 135. 
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agreed that uses of property which conflict must be 
separated and that uses which would be out of char- 
acter with a proposed location must locate elsewhere. 
If that is true the law will recognize it, because public 
opinion when sufficiently crystallized and permanent, 
makes the law. It always has done so and it always 
will. 

It is essential of course that we move circut- 
spectly. Any unnecessary interference with the unfet- 
tered taste of the individual must be avoided. Over- 
rigid regulation in the interest of beauty would destroy 
the originality and creative spirit from which beauty 
springs, and reduce our communities to a dead level of 
uniformity. Professor Roscoe Pound tersely expresses 
this idea in his recent book entitled “The Spirit of the 
Common Law,” as follows: 

Although we think socially, we must still think of 
individual interests, and of that greatest of all claims 
which a human being may make, the claim to assert his 
individuality, to exercise freely the will and the reason 
which God has given him. 

This quotation states a great truth. The initiative 
of free men is now as in the past the factor upon which 
we must rely for progress. For a democracy to crush 
it, would be suicidal. Russia points the end in that di- 
rection. Yet to draw the line against abnormalities, 
which all disinterested judgment condemns, and which 
experience over a wide range shows to be detrimental, 
is not so much to repress the few as to free the many. 

When we restrain the criminal (if we do), we free 
law-abiding mien from the fear of violence. When we 
restrain a man from injecting a store into a section of 
homes, which would destroy their home-like and invit- 
ing character, or from thrusting out his building to the 
sidewalk and thereby breaking a strip of lawn continu- 
ous throughout the block with its grateful rest to the 
eye, we do not so much restrict the one man as set free 
the many. The wanton selfishness of a single owner in 
a block, if unrestrained, may sacrifice the property of 
several neighbors. Conversely, if we give to a group 
of homeowners the assurance of conditions perma- 
nently favorable to homes, we offer some incentive to 
improvement and beautification. Can we doubt that in 
the knowledge that whatever is achieved of charm and 
loveliness in the exterior of a home will not be lost, but 
will be protected against intrusion, the largest freedom 
of the greatest number will be attained? Only such 
moderate standards will be set up as are necessary to 
prevent palpable abuses which wither the very impulse 
to beauty and render the attainment of beauty by 
others impossible. Ample scope for individual taste 
will still be allowed. In fact, the creative spirit will be 
encouraged and flourish because of the very security of 
an appropriate background. 

Does all this seem revolutionary, dangerous to any 
traditional believer in private property? It is to be 
hoped that it does not because only as private property 
is willing to consent to such modifications as experi- 
ence may show to be necessary to the general welfare, 
can it justify itself. Never before was the truth so 
manifest, from so many different angles that no man 
liveth unto himself. Can it then be admitted that a 
man has a natural right to make himself a cause of 
offense to his neighbor by disregard of the simple 
amenities of fitness in the use of his property? Never 
also was it clearer that man does not live by bread 
alone. The craving for beauty was not planted in the 
human heart for nothing; it is one of the highest im- 
pulses of man’s nature. It was meant to be realized 
and we cannot—the law which is our instrument can- 


not—permit it to be thwarted in the name of private 
property. 

We look not for the attainment of beauty through 
paternalism; it must come in the future as in the past 
through the spirit of free men expressing itself out- 
wardly. But we do look for it through an individual 
effort that is recognized, protected, fostered by law. 





Court of International Justice 

“As submission to the jurisdiction of the Court, 
except as regards the powers that have accepted a 
limited obligation, is wholly voluntary, it follows 
that the amount of the business which may come 
before the Court depends upon the will and in- 
clination of the world’s governments. Reference has 
often been made—and I confess that I have my- 
self made it—to the small amount of business that 
came before the Supreme Court of the United States 
in the beginning and to the vast increase that came 
later; but it must be admitted that this is not 
necessarily a sure basis of forecast. As the juris- 
diction of the Supreme Court is chiefly appellate. it 
would have been indeed strange if at the outset 
numerous cases had appeared on the docket; but, 
as submission to the court’s jurisdiction, under the 
Constitution and laws of the United States, by no 
means depended upon the agreement of parties, it 
was morally certain that, with the growth of the 
business of the new federal courts, the business of 
the Supreme Court would increase. The Perma- 
nent Court of International Justice is not an ap- 
pellate tribunal. It is a court of original jurisdic- 
tion, and, constituted as it is, it depends for its 
business upon the desire and the will of nations, 
which alone (Statute, Art. 34) can be parties to 
cases before it, to submit their differences to judi- 
cial determination. Hence, no effort should be 
omitted to cultivate a public sentiment that will 
induce governments, instead of resorting to vio- 
lence, to come before the tribunal which has now 
been established, which is continuously organized 
and always open to them, and submit their con- 
troversies to its final and peaceful decision.”—John 
— Moore in Columbia Law Review (June, 
922). 





Notable Gift to Legal Education 


“The exaet terms of Lady Holker’s bequest 
have not yet been published, but it may be stated 
that she left real and personal property of the ap- 
proximate value of £100,000 to the Lord Chancellor, 
the Lord Chief Justice and the Treasurer of Gray’s 
Inn for the time being upon trust to provide 
prizes and scholarships for the students of Gray’s 
Inn—the Inn to which Sir John Holker belonged— 
and directed that in the event of the trust fund 
being larger than was necessary for that object, 
the remainder should be used for the purpose of 
giving assistance to such members and students 
of the Inn as stood in need of it.”"—Law Journal, 
(London), July 1. , 





Anti-Vivisection and Single Tax Petitions 

Initiative petitions covering anti-vivisection 
and the single-tax have been filed with the Cali- 
fornia Secretary of State, according to a dispatch 
from Sacramento. The questions will be voted on 
at the November election. Both petitions came 
from San Francisco. 
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This Is a Period of Peril as Well as Promise, and Doctrines Are in the Air Which Challenge 
the Principles on Which the Fathers Built This Representative Federa 
Republic with Government of Limited Powers* 





By Frank O. LowpEN 
Former Governor of the State of Illinois 


big events. Thrones have crumbled, dynasties 

have fallen, new nations have been born, and the 
map of Europe has been redrawn. It is a period of 
mighty ferment. Old faiths are being challenged; 
ideas that had become axiomatic are being questioned ; 
new and strange doctrines are in the air. 

If it is a period of promise, it is also a time of 
peril. For we are likely to reject the old simply be- 
cause it is old and to embrace the new simply because 
it is new. Therein our danger lies with reference to 
our own form of government. 

Government is a problem which has always vexed 
mankind. How to reconcile the liberties of the indi- 
vidual with a government of sufficient energy to guar- 
antee an orderly progress of society is a question which 
has engaged the attention of the thinkers of the cen- 
turies. This was the question which the revolutionary 
fathers had to answer. The colonists had won their 
independence in the War of the Revolution. At the 
same time they had won the admiration of the world. 
They at first believed that, freed from the English 
yoke, happiness, contentment, and prosperity would 
surely be theirs. They soon learned, however, that it 
was not enough to be free from foreign rule. They 
must establish, to take its place, a government of their 
own, with power sufficient to protect the liberties they 


"Fite e last few years have been crowded with 


had won. The confederation had failed. Confusion 
reigned. Jealousies between the new states were 
rampant. Disorder was the rule. The fruits of the 


Revolution seemed turning to ashes upon their lips. 
At this juncture, the Constitutional Convention met in 
Independence Hall. Measured by the results achieved, 
this was the most remarkable meeting of free men in 
the history of government. The Constitution they 
framed has been, in some sense, the model of every 
free government since formed. The framers of the 
new constitution were as familiar with the history of 
the governments of the past as we are today. They 
knew the story of Sparta, and of Athens, of Carthage, 
of Venice, and of Rome. They had seen these democ- 
racies, one after another, fail. Alexander Hamilton 
said : 

Such democracies have been spectacles of turbu- 
lence and contention; have ever been found incompat- 
ible with personal security or the rights of property, 
and have in general been as short in their lives as they 
have been violent in their deaths. 

For centuries a democracy had been regarded by 
the statesmen of the world as nothing more than a 
beautiful dream. In the light of history, therefore, the 
framers of the Constitution went about to devise some 
form of government which should avoid at the same 
time the autocracy of the despot and the turbulence 
of the mob. They appreciated the merits of democ- 
racy but they saw its limitations. They were familiar, 


*Address delivered before State Bar Association of Wyoming at 
annual meeting held at Laramie June 14, 15. 
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of course, with the town meetings of New Engfand as 
established by the Plymouth Colony. Such meetings 
gave perfect expression to the democratic principle in 
government. They saw, too, that, in less than twenty 
‘years after its settlement, the Plymouth Colony had so 
expanded that delegates were selected from the several 
communities to represent the inhabitants. They saw 
that representative government must supplant a pure 
democracy the moment the community has become so 
large that all its members can not conveniently meet and 
discuss together the questions pertaining to their wel- 
fare. This idea of representative governmerit was not 
an invention of the Pilgrim Fathers, but was borrowed 
from England. 

England evolved this new principle in government 
before the Norman conquest. Speaking of the evolu- 
tion of this principle, John Fiske says: “It was one of 
the greatest steps ever taken in the political history of 
mankind.” Indeed, so important does he conceive it 
to be that he assigns the failure of the great politica! 


‘systems of Greece and Rome to its absence. He con- 


‘cludes: 

And we have seen how largely both these political 
failures were due to the absence of the principle of 
representation from the public life of Craaes and 
Rome. The chief problem of civilization, from the 
political point of view, has always been how to secure 
concerted action among men on a great scale without 
sacrificing local independence. The ancient history of 
Europe shows that it is not possibie to solve this 
problem without the aid of the principle of representa- 
tion. Greece, until overcome by external force, 
sacredly maintained local self-government, but in 
securing permanent concert of action it was conspicu- 
ously unsuccessful. Rome secured concert of action 
on a gigantic scale, and transformed the thousand un- 
connected tribes and cities it conquered into an organ- 
ized European world, but in doing this it went far 
towards extinguishing local self-government. The 
advent of the Teutons upon the scene seems therefore 
to have been necessary, if only to supply the indis- 
pensable element without which the dilemma of civili- 
zation could not be surmounted. 


And so the Fathers made the principle of repre- 
sentative government the cornerstone of the new Re- 
public. Representative government is only the appli- 
cation to government of that principle which men ove 
found by experience beneficial in other important af- 
fairs of life. Government daily becomes a more and 
more difficult and complex thing. Just as the citizen 
selects someone skilled in the law to represent him in a 
lawsuit, or someone skilled in medicine if his child is 
ill, so he ought to be permitted to select someone to 
represent him in his government. The representative 
can, if he so desires, keep in touch with the needs and 
real interests of those he represents. In intelligence 
and character, he is usually far above the average of 
his constituency. He has the great advantage of listen- 
ing to and participating in debates upon any important ° 
question of policy. He has the privilege of proposing 
amendment if he favors the principle of a bill but 
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objects to it in form. Therefore he has infinitely better 
opportunity to act intelligently and well than his con- 
stituents possibly can have. If the people are unable 
wisely to select from their own number one who will 
represent them honestly and faithfully, what possible 
chance have they to legislate wisely themselves? Upon 
questions of government, all know how unsafe it is to 
act upon first impressions. The representative, giving 
all his time to the consideration of public questions, has 
an opportunity to correct his impressions where they 
are wrong. The people have not time for the study 
necessary to the understanding of these questions. 
But their representative may come before the people 
to discuss with them the mooted question in all its 
bearings. He thus becomes an educational force. In- 
deed the self-respecting representative will seek to lead 
his constituents to correct conclusions upon questions 
of governmental policy, and will not be content to be 
a mere automatic register of hastily formed popular 
will. 

Representative government is found wanting by 
some as in some mysterious way encroaching on the 
rights of the people. Just the opposite is true. If the 
citizen were not permitted to employ a lawyer or a 
physician, would he not complain of the loss of his 
rights? So, if he be not permitted to govern through 
a representative of his own choosing, but must govern 
himself directly, is he not equally suffering a diminu- 
tion of liberty of action? 

The Fathers saw, too, that a government extend- 
ing over a vast territory could not endure unless it 
had vitality in all its parts. They knew that the great- 
est empire of history had fallen into ruin because of 
the gradual concentration of all power in Rome, with 
resulting atrophy in its remote members. They there- 
fore wisely provided for the preservation of the sev- 
eral states, thus guaranteeing the continuance of local 
self-government. They created in fact “an indissoluble 
union of indestructible States.” Having adopted the 
federal principle, they followed it to its logical end. 
They gave to the general government only such powers 
as were necessary to that government when acting for 
all in matters concerning all the people of all the states. 
All other powers of government were reserved to the 
states. Not only were the people represented in the 
national congress, but also the states themselves, for the 
upper house was composed exclusively of representa- 
tives of the states. 

The federal principle in government had never 
been employed on so large a scale before. That it 
eminently succeeded in securing the rights and liberties 
of the people in even the remotest parts of the Union, 
no student of history will deny. It remained, however, 
to be proved whether a government so founded upon 
the federal principle possessed the vigor to preserve 
itself. This was the supreme issue in the Civil War. 
It is often said that this war was fought over slavery. 
This is not true. Slavery, it is true, precipitated the 
conflict ; but the real issue was the preservation of the 
Union. Lincoln himself said in his first inaugural 
address: “I have no purpose directly or indirectly to 
interfere with the institution of slavery where it ex- 
ists. I believe I have no lawful right to do so and I 
have no inclination to do so.” Lincoln hated slavery, 
but greater than his hatred of slavery was his love of 
the Union. He accepted battle not to free the slave. 
but to save the Union. With sad heart but with stead- 
fast courage, he faced the greatest war the world had 
ever seen to keep the flag of that Union flying in the 


sky. Lincoln saw that the federal principle, if it could 
be maintained, afforded to the world its largest hope 
for successful self-government upon an ever expanding 
scale. 

In his speech at Gettysburg, Lincoln did not say: 
“Let us highly resolve that these dead shall not have 
died in vain; that this nation, under God, shall have a 
new birth of freedom, and that government of the 
people, by the people, for the people, shall not perish” 
from the United States, but “from the earth.” His 
vision circled the globe. His great heart was beating 
in sympathy with mankind everywhere. But he knew 
that the surest way to help the world was to cherish 
our priceless heritage at home. He knew that the 
greatest service we could render to mankind was the 
preservation intact of the liberties and institutions that 
were peculiarly our own. 

The federal principle has survived the test of 
armed rebellion. It is constantly confronted, however, 
with dangers of a more insidious kind. The federal 
government tends to encroach more and more upon the 
just prerogatives of the state. Bureaucracy at Wash- 
ington is always alert to extend its power. It does not 
distinguish between those functions which pertain to 
the federal government and those which under our 
scheme of government belong exclusively to the state. 
Hitherto it has found the states jealous of their rights 
and capable of resisting this tendency. So the 
bureaucracies now seek to gain by bribes what they 
failed to gain by other means. During the great war, 
the federal government, in order to give unity to our 
efforts, undertook to do many things which the states 
had formerly done. It intruded into the administra- 
tion of almost every field of state activity, such as edu- 
cation, employment, and public health. This resulted 
in a measure in the demoralization of state administra- 
tive agencies and therefore a lowering of the vitality 
of the state. The bureaucracies are now loath to give 
up this power. They seek to salve the wounded pride 
of the states by offers of large federal appropriations. 
Propaganda is being carried on.day by day, under the 
guise of liberal contributions to the state, which will 
result in taking from the federal treasury hundreds of 
millions of dollars for objects which must remain the 
care of the state if the state is to remain an entity in 
our national system. The rapid movement toward 
centralization at Washington must be checked or the 
value of the federal principle will be dissipated forever. 

The rapid expansion of our country under the 
Constitution has been possible because of the capacity 
of our people for self-government in their local com- 
munities. Wherever a group of men has found itself 
upon our frontier, some form of civil government has 
emerged at once. The little community was not con- 
tent unless it was able to take care of itself. It has 
been the sturdy reliance of the people upon themselves 
that has enabled them to form self-governing states. 
But this self-reliance will be broken down as men 
come more and more to look to the federal government 
for aid. 

One disturbing form that this lessening of self- 
reliance takes is the growing inability of the several 
communities and states to maintain order within their 
own borders. Successful self-government in even the 
smallest political unit is the only guaranty of successful 
self-government in a great country such as ours. 
There are many evidences that this type of govern- 
ment is breaking down in America. More and more 
frequently, the village, the town, the city, finds that it 
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cannot maintain order without outside help. This is 
one of the gravest symptoms of the times. Whenever 
a town permits the due and orderly processes of gov- 
ernment to be interrupted by a mob, that town is no 
longer an asset, but becomes a liability of the Republic 
For multiply that town by a sufficient number and 
you have a situation in which only the army can rule. 
And no self-governing country was ever yet ruled 
successfully by force of arms. The primary duty of 
every political division, no matter how small, is to 
keep its own house in order. Men are too prone, in 
these days, when disorder threatens, to call for sol- 
diers. Soldiers will always be needed and must be 
used, if they are the only means to maintain the law. 
For, at whatever cost, the law must remain supreme. 
In every nation, there must be someone or something 
supreme, to whom or to which all must yield obedi- 
ence. In an empire, it is emperor. In a kingdom, it is 
king. In a republic, the only majesty is the majesty 
of the law. Whoever does violence to the law is laying 
profane hands upon the sovereignty of the people. Let 
it be remembered, however, that every time outside 
force is employed in any community, it is a confession 
of weakness in the very foundations of our institutions. 
The municipality must learn to govern itself when law- 
lessness appears. 

The framers of the Constitution thus established, 
not a pure democracy, but a representative federal 
republic. But they were not content. They went even 
further and imposed limitations upon the government 
which they themselves had created. The Constitu- 
tion proceeds upon the principle that all power orig- 
inally resides in the people and that government there- 
fore comes from below and not from above. Having 


in mind the experience of the republics of the past, the 
Fathers provided that only a part of the sovereign 
power of the people should be conferred upon the 


government. This is the great new principle which 
makes the Constitution of the United States the out- 
standing political document of time. Under that prin- 
ciple, the people reserved to themselves all of their 
sovereignty not so conferred upon the government. 
There were rights so precious that they would not 
entrust them to a government even of their own cre- 
ation. Among these rights were the freedom of relig- 
ious worship, the freedom of speech, and the freedom 
of the press. These rights are precious, not alone be- 
cause the Constitution declared them so, but because 
they were seen to be the indispensable condition of any 
progressive civilization. Liberty-loving men had 
fought for more than a thousand years to secure these 
rights. Our forefathers saw that no government, 
whatever its form or name, could minister successfully 
to mankind unless these rights were put forever beyond 
the power of a majority. They also provided that no 
person should be “deprived of life, liberty, or property 
without due process of the law.” They knew that no 
enlightened government could endure unless the life 
and liberty of the citizen were placed above mere 
numerical majorities. They knew too, that, unless 
government secured to all its citizens the fruit of their 
toil whether they were of the minority or the majority, 
men would cease to labor. So they provided that prop- 
erty should not be taken, even for public use, without 
just compensation. They knew that the arbitrary exer- 
cise of power, whether by one or by many, was equally 
obnoxious to mankind. 

The original Constitution did not contain these 
express provisions, though its ablest exponents believed 


that they were implied therein. The very first Con- 
gress which met, however, regarded these rights, with 
others, so essential to our new government, that they 
submitted to the states amendments to the Constitution, 
which they believed would fix them forever beyond 
all question. These amendments are known as our 
“Bill of Rights.” The principles which they announced 
were not discovered by the framers of the Constitu- 
stion; they had been slowly and painfully won in a 
struggle which stretched over centuries. 

Among the rights thus guarded is the right of 
property. I know it is becoming unpopular to speak of 
property. Men have come to discuss property as 
though it were a mere inert thing, unconnected with 
the life of man. Of course, property in itself can have 
no rights; but surely man can have rights in property. 
if such rights are essential to the welfare of mankind 
Who can doubt that this is so? There has never been 
a civilization in the history of the world that did not 
have its beginning in the recognition of man’s right to 
“tga of his own labor, whether of the hand or 

rain. 

There are those who speak of the nationalization 
of wealth as something new. It is the oldest thing in 
the history of the world. The savage tribes, in every 
land and clime, have been communists. Our own 
Indian tribes for centuries had nationalized their 
wealth. They enjoyed their lands and almost every- 
thing else in common. The prairies, over which they 
roamed, and which they claimed by tribal titles, re- 
mained but hunting grounds. They were able to 
maintain only a small population, and that population 
half the time in want. Take the Mississippi Valley, 
where I was born, and with which I have been familiar 
all my life. I myself saw much of it as the Indians had 
left it. The white man came—he came to make a 
home, which should be his and his children’s forever. 
He came because the instinct of property was as 
strong in his breast as the instinct of life or liberty 
itself. In a half-century he has transformed this 
wilderness and has made it the granary of the world. 
It is dotted everywhere with happy homes. 

From time to time men have dreamed of Utopia 
and have attempted to set it up. In Illinois at least two 
attempts were made. A French philanthropist sought 
to establish an ideal community, which he called Icaria. 
He selected one of the most beautiful and fruitful 
regions in the state. The property was to be held in 
common. The members of the community were sup- 
posedly specially fitted for community life. All the 
circumstances seemed to conspire to make a success 
of this dream. It failed—because man’s perverseness 
prefers a humble vine and fig tree which he can call 
his own, to a share in a larger and more opulent com- 
munity life. Again, at Bishop Hill, other dreamers 
sought to create an ideal community. They owned the 
property in common. It was a beautiful dream, but 
it did not come true. 

Private property must remain if civilization is to 
go on, and the more people who own property the 
higher will that civilization be. Our concern should be 
not to destroy private property, but to distribute it 
more widely and more equitably. The path must be 
kept open for the young man of brains to pass from 
laborer to owner of the farm. The way must be made 
clear for the worker in industry and commerce to have 
a fair share in the profits he creates. Men must be 
brought into more kindly relations with the raw ma- 
terials and the forces of nature with which they work. 
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This can be done only when men cooperate with one 
another in production, and thus come into better rela- 
tions with one another. The great organizing genius at 
the head of an industry and the humblest worker in 
the mill are jointly laboring to produce something for 
the use or the happiness of mankind. Unless they both 
get satisfaction from their work, they both have failed. 
That satisfaction is impossible unless there is hearty 
good will and sympathy between them. We must con- 
trive somehow to bring about that good will. The first 
step to this end is to make it certain that each is deriv- 
ing from the joint product the just share of his con- 
tribution to it. 

The principles expressed in the Bill of Rights are 
not true simply because the Constitution recites them. 
They are true because mankind, in its efforts for a 
better, more just society, has found that the main- 
tenance of these principles is a condition of all human 
progress. The Constitution is sound because it recog- 
nizes and gives expression to these fundamental human 
rights. 

A new political creed has arisen; not the rights of 
all men, but the rights of a majority are its basis. Its 
friends say that experience has shown that under the 
doctrine of equality of opportunity a minority of the 
people acquires more than its share of wealth. They 
say that the state should take this wealth away. In 
Russia, where they practice the new philosophy most 
consistently, they not only give this wealth to the 
state, but they kill its owners. They are not satisfied 
with equality of opportunity; they want equality in 
fact. They cannot have that equality if they permit 
men of superior imagination, and daring, and ability 
to be at large. The university, and college, and school- 
house are enemies to equality in fact, and so their 
doors are closed. Religion inculcates moral precepts ; 
it teaches that there are spiritual values which are 
higher than any which find expression in money terms. 
But to the disciples of Karl Marx, the only values are 
material values. Therefore, they batter down the 
churches, and seek to make this a godless world. The 
home has always been the buttress of morality and 
orderly society. The family is the real basis of a God- 
fearing state. And so, to destroy the home, they 
sought to nationalize their women. 

The friends of this new creed deify brute force. 
In this respect they differ no whit from the disciples 
of the late much vaunted “Kultur” of Germany. The 
latter put their faith in the superiority of their army, 
while the former place theirs in the physical power of 
the majority to do what it will with the minority. Jus- 
tice, righteousness, gentleness, are words as foreign to 
the language of the Bolshevists as to the language of 
the Militarists. Stripped of outward forms, the rep- 
resentatives of the German Empire could meet Lenine 
and Trotsky at Brest-Litovsk upon equal terms. 

The framers of the Constitution knew, too, that 
men who have been given power usually seek to extend 
that power. They feared that the government would 
tend to encroach upon that portion of the sovereign 
power of the people which the people had deliberately 
withheld from the government. If the new principle 
in government, of granting only a limited sovereignty 
to the government, were to be made effective, it was 
necessary to establish some body of men whose only 
concern should be to resist such encroachment. They 
therefore established the Supreme Court of the United 


States. They gave to that great tribunal a power never 
exercised before by any judicial body—the power to 
‘declare void any act of the legislative or executive de- 
partments of the government which transcended the 
power which the people had conferred. In order to 
raise that court above the clamor and passion of the 
hour, its members were to be appointed and to hold 
office for life. When once they had taken their oath 
of office, they were to be absolutely independent of all 
other departments of government. How well they 
have performed their part let history attest. That they 
have been subjected to severe criticism at times no one 
will deny. But that, upon the whole, they have stood 
against encroachment upon the fundamental rights 
which the people reserved unto themselves, I think all 
fair-minded men will concede. The Supreme Court 
of the United States is the real bulwark of the people's 
liberties, for it alone has the power to restrain the 
government within the bounds fixed by the people 
themselves. The Supreme Court may thwart the 
people’s impulse of the moment, but only that it may 
give full effect to the deliberate will of the people as 
they themselves have expressed it in the fundamental 
law of the land. 

Of late years there has been an effort on the part 
of some writers to discredit the framers of the Consti- 
tution. I think they might have been engaged upon a 
better task. However, even if all they have said about 
the framers of the Constitution is true, that is aside 
from the question. For the Constitution speaks for 
itself. Under it, humanity has had a larger oppor- 
tunity and a greater happiness than under any other 
government in modern times. Under it more happy 
homes have flourished, a finer manhood and woman- 
hood have been nourished, than under any government 
in the flood of time. The Constitution is worth pre- 
serving—not to perpetuate the fame of its founders— 
but to secure the continuance of “a government of 
laws, and not of men.” ‘ 





A Great American 

“Mr. William Howard Taft, Chief Justice of 
the Supreme Court and former President of thé 
United States, has arrived in this country on a 
visit of which the only drawback is its brevity. 
An American through and through, a big man in 
every sense of the word, he is one of those Amer- 
icans who make it hard for Englishmen to remem- 
ber that Americans are foreigners. Yet, paradoxi- 
cal though it may seem, it is only by recognition 
on the part of Britons that Americans are citizens 
of a foreign land and, as such, are entitled to the 
special courtesy and consideration which are the 
due of strangers, that abiding friendship between 
the chief English-speaking peoples can be fostered 
and maintained. When the theory of ‘cousinship’ 
is dropped and relationships are built up on the 
firm basis of equal respect for separate national 
and individual interests, Englishmen in the United 
States and Americans in England discover that 
they have so much in common, so many memories, 
so many traditions, such striking similarities in 
their outlook upon life, that they instinctively feel 
a fellowship more real than any that insistence 
upon mere blood-relationship can inspire.”—Lon- 
don Times. 
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Since Adoption of Constitutional Prohibition the Fourth Amendment Has Suddenly Come Into 
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NTIL recent years, the usual classes of persons 
U who have had occasion to invoke the Fourth 

Amendment to the Federgl Constitution, in 
order to obstruct proof of their guilt, seem to have 
been forgers, panderers, gunmen, get-rich-quick schem- 
ers, fraudulent bankrupts, and the like; and they are, 
of course, limited in number. But since the date of the 
Eighteenth Amendment and its enforcement, a poten- 
tial field of vast extent has been added; for the proof 
of almost all varieties of offense against the liquor 
laws involves production of the liquor itself, and the 
liquor is usually and naturally found by search ani 
taken in flagrante delicto. Hence, the Fourth Amend- 
ment in its bearing on proof of crime has now sud- 
denly come into wide and frequent relation to law 
enforcement, and is of interest to a wider circle, in- 
cluding many not ordinarily deemed “undesirable cit- 
izens.” A consideration of its recent developments 
will be timely. 

A. Documents, Chattels, Testimony, obtained by 
Illegal Search or Removal; General Principle. Neces- 
sity does hot require, and the spirit of our law does 
forbid, the attempt to do justice incidentally and to 
enforce penalties by indirect methods. An employer 
may perhaps suitably interrupt the course of his busi- 
ness to deliver a homily to his office-boy on the evils 
of gambling or the rewards of industry. But a judge 
does not hold court in a street-car to do summary 
justice upon a fellow-passenger who fraudulently 
evades payment of his fare; and, upon the same prin- 
ciple, he does not attempt, in the course of a specific 
litigation, to investigate and punish all offences which 
incidentally cross the path of that litigation. Such a 
practice might be consistent with the primitive sys- 
tem of justice under an Arabian sheikh; but it does 
not comport with our own system of law. It offends, 
in the first place, by trying a violation of law with- 
out that due complaint and process which are indis- 
pensable for its correct investigation. It offends, in 
the next place, by interrupting, delaying, and con- 
fusing the investigation in hand, for the sake of a 
matter which is not a part of it It offends, further, 
in that it does this unnecessarily and gratuitously ; 
for since the persons injured by the supposed offense 
have not chosen to seek redress or punishment directly 
and immediately, at the right time and by the proper 
process, there is clearly no call to attend to their com- 
plaints in this indirect and tardy manner. The judicial 
rules of Evidence were never meant to be an indirect 
process of punishment. It is not only anomalous to 
distort them to that end, but it is improper (in the ab- 
sence of express statute) to enlarge the fixed penalty 
of the law, that of fine or imprisonment, by adding 
to it the forfeiture of some civil right through loss of 


the means of proving it. The illegality is by no means 
condoned ; it is merely ignored. 

For these reasons, it has long been established 
that the admissibility of evidence is not affected by 
the illegality of the means through which the party has 
been enabled to obtain the evidence. (Footnote 1.) 


_ 1841, Wing, J., in Com, v. Dana, 2 Metc. 329: “Admit- 
ting that the lottery tickets and materials were illégally 
seized, still this is no legal objection to the admission of 
them in evidence. If the search warrant were illegal, or if 
the officer serving the warrant exceded his authority, the 
party on whose complaint the warrant issued, or the officer, 
would be responsible for the wrong done. But this is no 
good reason for excluding the papers seized, as evidence, if 
they were pertinent to the issue, as they unquestionably were. 
When papers are offered in evidence the Court can take no 
notice how they were obtained, — whether lawfully or un- 
lawfully, — nor would they form a collateral issue to deter- 
mine that question.” 

1875, ScHorretp, J., in Stevison v. Earnest, 80 II. 513, 
518: “It is contemplated, and such ought ever to be the fact, 
that the records of Courts remain permanently in the places 
assigned by the law for their custody. It does not logically 
follow, however, that the records, being obtained, cannot be 
used as instruments of evidence; for the mere fact of [ille- 
gally] obtaining them does not change that which is written 
in them. Suppose the presence of a witness to have 
been procured by fraud or violence, while the party thus 
procuring the attendance of the witness would be liable to 
severe punishment, surely that could not be urged against 
the competency of the witness. If he could not, why shall 
a record, although illegally taken from its proper place of 
custody and brought before the Court, but otherwise free 
from suspicion, be held incompetent?” 

1897, Lumpxin, P. J., in Williams v. State, 100 Ga. 511, 
28 S. E. 624: “As we understand it, the main, if not the sole, 
purpose of our constitutional inhibitions against unreason- 
able searches and seizures, was to place a salutary restriction 
upon the powers of government. That is to say, we believe 
the framers of the constitutions of the United States and 
of this. and other States merely sought to provide against 
any attempt, by legislation or otherwise, to authorize, justify, 
or declare lawful, any unreasonable search or seizure. This 
wise restriction was intended to operate upon legislative 
bodies, so as to render ineffectual any effort to legalize by 
statute what the people expressly stipulated could in no event 
be made lawful; upon executives, so that no law violative of 
this constitutional inhibition should ever be enforced; and 
upon the judiciary, so as to render it the duty of the Courts 
to denounce as unlawful every unreasonable search and 
seizure, whether confessedly without any color of authority, 
or sought to be justified under the guise of legislative sanc- 
tion. For the misconduct of private persons, acting upon 


their individual responsibility, and of their own volition, surely 
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1. In the following ci the d nt or chattel was received, 
unless otherwise noted; the later citations in each jurisdiction include 
thore which have recanted from the orthodox rule and follow the doctrine 
of Boyd, U. S., described in par. B. 

Enciann: 1723, Bishop Atterbury’s Trial, 16 How. St. Tr. 495, 
629 (the Crown having ined tri ble letters, imputed to the 
defendant, by intercepting the mails under authority of a statute, ques- 
tions directed to discover whether that authority had , 
followed in so doing were not allowed); 1740, Jordan v. Lewis, 2 
1122, 14 East 306, note (malicious ution; copy of indictment 
admitted, though the order granting it was to another person; “nor 
could the Court ¢ notice in what manner it was obtained”); 1811, 





Legatt v. Tollervey, 14 East 302 (similar; “if the officer even 
without authority, have given a of the record,” it is ssible, 
although it were “surreptitiously ined”); 1814, Stockfleth v. De 
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none of the three divisions of government is responsble. If 
an official, or a mere petty agent of the State, exceeds or 
abuses the authority with which he is clothed, he is to be 
deemed as acting, not for the State, but for himself only; 
and therefore he alone, and not the State, should be held 
accountable for his acts. If the constitutional rights of a 
citizen are invaded by a mere individual, the most that any 
branch of government can do is to afford the citizen such 
redress as is possible, and bring the wrongdoer to account for 
his unlawful conduct. . . Whether or not prohibiting the 
Courts from receiving evidence of this character would have 
any practical and salutary effect in discouraging unreasonable 
searches and seizures, and thus tend towards the preservation 
of the citizen’s constitutional right to immunity therefrom, 
is a matter for legislative determination.” 

B. Modern Federal Doctrine of Boyd v. U. S. and 
Weeks v. U. S. The foregoing doctrine was never 
doubted until the appearance of the ill-starred majority 
opinion of Boyd v. United States, in 1885, which has 
exercised unhealthy influence upon subsequent judicial 
opinion in many states. That opinion, thoroughly in- 
correct in its historical assertions, and traveling out- 
side the question at issue, advanced two fallacious 
conclusions, viz.: first, that the Fourth Amendment 
to the Constitution (prohibiting unreasonable search 
and seizure) was so related to the Fifth Amendment 
(prohibiting compulsory self-incrimination) that the 
Fifth Amendment could be invoked by an accused to 
withhold from surrender documents sought by even a 
lawful official search; aad secondly, that documents 
obtained by unlawful official search could be excluded 
from evidenee, as a consequence of the Fourth 
Amendment. 

The first of these fallacies was soon afterwards 
fully repudiated in the court of origin; the subject is 
too large to be here further considered. 

The second fallacy is of course in direct contra- 
diction to the fundamental principle here under con- 
sideration ; and remains to be noticed. 

1. The progress of this doctrine of Boyd v. 
United States was as follows: (2) (a) The Boyd 


Tastet, 4 Camp. 11 (certain former testimony was said to have been 


obtained by breach of trust: “What is proved to have been written or 
signed by any of the defendants, I must admit as evidence against 
them, without considering how it was obtained”); 1826, R. vw. Der- 
rington, 2 C. & P. 419 (the turnkey promised to post a letter of the 
accused, but instead handed it to the authorities); 1827, Caddy wv 
Barlow, 1 Man. & Ry. 275, 277 (malicious prosecution; copy o 
indictment receivable, though not procured according to law, “without 
inquiry to the mode by which he became possessed of it’); 1849, R. v. 
Granatelli, 7 State Tr. wn. s. 979, 987 (document taken by the police 
illegally); 1854, Phelps v. Prew, 3 E. & B. 430, 437, 441, per Crompton, 
J. Teeseeding doctrine approved). 

Canapa: 1886, R. v. Doyle, 12 Ont. 350 (liquors obtained by un- 
lawful search); Unrrep States: Alabama: 1887, Chastaing v. State, 83 
Ala. 29, 8 So. 304 (pistol found on searching defendant, admitted, irre- 

ctive of legality of search); 1893, Shields v. State, 104 id. 85, 41, 16 
So. 85 (similar); 1897, Scott v. State, 113 id. 64, 21 So. 425 (carrying a 
concealed weapon; illegality of the search by the officer testifying to it, 
immaterial) ; Arkansas: 1896, Starchman v. State, 62 Ark. 538, 86 S. W. 
940 (tools found by officers searching defendant’s house, admitted irre- 

ive of legality of search); 1921, Benson v. State, — “Ark. —, 233 
ow. 758 (violation of liquor*law; testimony to the finding of liquor 
“without a warrant or other process,” held admissible; following Starch- 
man v. State); California: 1896, People v, Alden, 113 Cal, 264, 45 Pac. 
327 (judgment-roll improperly removed for use as evidence); Connecti- 
cut: 1896, State v. Griswold, 67 Conn., 290, 34 Atl.. 1047( seizure of 
papers by a trespass on premises); 1922, People v. Mayen, — Cal. —., 
205 Pac. 435 (larceny; documents, etc., found in deft.’s house on a 
search-warrant invalid because not specific enough, held not inadmissable, 
although an application for return made on the day of trial had been 
erroneously denied; the party’s right to the return of the articles and 
the State’s right to use evidence being separate things, quoted supra); 
Georgia: 1857, Wood v. McGuire. 21 Ga. 576, 582 (papers improperly 
ordered to be given up); 1897, Williams v. State, 100 id. 511, 29 S. E. 
624 (liquors found by illegal search, admitted; repudiating the contrary 
obiter intimation in Rusher v. State. 94 id. 363, 21 S. E 593; quoted 
supra); 1901, Sanders v. State 113 id 267, 88 S. E. 841; 1908, Jackson v. 
State, — id. —, 45 S. E. 604 (stolen goods found by illegal search) ; 
1899, Dozier v. State, 107 Ga. 708, 83 S. E. 418 (cited post, § 2264); 
1904, Springer v. State, 121 id. 155, 48 S. E. 907 (pistol taken from 
the accused; this line of cases in Georgia does not carefully distinguish 
the present principle and that of § 2264 post); 1906, Duren v. Thomas- 
ville, 125 Ga. 1, 53 S. E. 814 (like Williams v. State); 1907, Hammock 
v. State, 1 Ga. App. 126, 58 S. E. 66 (carrying a concealed weapon; 
a deputy sheriff arrested the defendant on information and searched 
him without a warrant for arrest or for search, and found a concealed 
ween the deputy’s testimony was excluded; this is a flat repudiation 
of Williams v. State, although the opinion endeavors to distinguish it; 
the opinion terms the arrest “illegal,” though the defendant was cer- 


Case remained unquestioned in its own Court for 
twenty years; meantime receiving frequent disfavor 
in the State Courts (ante, §2183). (b) Then in 
Adams v. New York, in 1904, it was virtually repudi- 
ated in the Federal Supreme Court, and the orthodox 
precedents recorded in the State courts (cited above) 
were expressly approved. (c)Next, after another 
twenty years, in 1914—this time moved, not by er- 
roneous history, but by misplaced sentimentality—the 
Federal Supreme Court, in Weeks v. United States, 
reverted to the original doctrine of the Boyd Case, but 
with a condition, viz., that the illegality of the search 
and seizure should first have been directly litigated 
and established by a motion, made before trial, for the 
return of the things seized; so that, after such a mo- 
tion, and then only, the illegality would be noticed in 
the main trial and the evidence thus obtained would 
be excluded. (d) Subsequent rulings attempted to 
work out this doctrine consistently. (Footnote 2.) 
Meanwhile, the heretical influence of Weeks v. 
United States spread, and evoked a contagion of sen- 
timentality in some of the State Courts, inducing 
them to break loose from long-settled fundamentals. 
In this last period, much of the effect may be 
ascribed to the temporary recrudescence of indivi- 
dualistic sentimentality for freedom of speech and 
conscience, stimulated by the stern repressive war- 
measures against treason, disloyalty and anarchy, in 
the years 1917-1919. In a certain type of mind, it 
was impossible to realize the vital necessity of tem- 
porarily subordinating the exercise of ordinary civic 
freedom during a bloody struggle for national safety 
and existence. In resistance to these war-measures, 
it was natural for the misguided pacifistic or semi- 
pro-German interests to invoke the protection of the 
Fourth Amendment. Thus invoked and made prom- 
inent, all its ancient prestige was revived and senti- 
mentally misapplied. In such a situation, the forces 


tainly committing a misdemeanor in fact in the depiity’s presence, and 
the arrest was ordinarily legal; the opinion goes on the ground that 
there was a compulsory self-incrimination, but this is unsound, for the 
deputy took the pistol out of the defendant's pocket, and the defendant 
himself did no voluntary act at all; the opinion frankly avows “‘a public 
policy which would rather see the guilty go unpunished than have the 
guilt of the accused established” in this manner; Powell, J., the writer 
of the opinion, is one of our most accomplished living judges; but in 
a country so cursed by the use of concealed weapons the “public policy” 
thus declared is the worst kind of a policy; and it is undoubtedly doing 
just what it confesses to, viz. letting the guilty go unpunished); 1907. 
Hughes v. State, 2 Ga. App. 29, 58 S. E. 390 (repeating the ruling of 
Hammock v. State; the opinion, by Russell, J., professes “the utmost 
abhorrence and detestation of the practice of carrying deadly weapons”; 
but this term “utmost” is scarcely correct; for the learned Court 
obviously feels a still more intense abhorrence for a zealous police 
officer’s attempts at suppression of a detestable crime without formalities 
which the event shows were quite needless); 1907, Sherman v,. State, 
2 Ga. App. 686, 58 S. E. 1122 (foregoing cases followed; 1907, Smith vw. 
State, 3 Ga. App, 326, 59 S. E. 984 (selling liquor illegally; testimony 
by officers arresting in the act, and seizing whisky, without a warrant; 
the Hughes and Hammock cases approved but distinguished; the opinion 
is interesting as the exhibition of an able mind unsuccessfully struggling 
to be consistent); 1912, Whitaker v. State, 11 Ga. App. 208, 75 S. E. 
258 (U. S. bankruptcy petition, excluded on this ground; but incor- 
rectly); 1913, Underwood v. State, 183 Ga. App. 206, 78 S. E. 11038 
(illegal sale of liquor; the accused was arrested without a warrant, his 
safe-keys forcibly taken from his pocket, his safe unlocked, and whiskey 
found therein; excluded, following Hammock v. State; careful opinion 
by Hill, C. J.); 1915, Heimer v. State, 16 Ga. App. 588, 85 S. E. 821 
(liquor obtained by illegal search of property or premises is inadmissible; 
otherwise, as to illegal search of the person; Broyles, J., concurring, 
repudiates the distinction and stands upon Williams ». State, supra); 
1916, Calhoun v. State, 144 Ga. 679, 87 S. E. 893 (liquor discovered 
by illegal search of the person is admissible, except so far as the privilege 
against self-crimination might be violated; Williams v. State affirmed; 
“the criterion is who furnished or produced the evidentiary fact con- 
necting the deft. with the crime?”; this opinion reviews prior cases 
and was given in answer to a request for instruction by the Court of 
Appeals); 1916, Smith v. State, 17 Ga. App. 693, 88 S. E. 42 (pistol 
offense; Calhoun v. State applied); 1921, Johnson v. State, — Ga. —, 
109 S. E. 662 (carrying concealed weapons; the pistol was found during 
a search without warrant while accused was under arrest for burglary; 
held admissible; Calhoun v. State affirmed); Hawaii; 1903, Terr. v. 
Sing Kee, 14 Haw. 586, 588 (liquor obtained by unlawful search is 
admissible); Idaho: 1906, State v. Bond, 12 Ida. 424, 86 Pac. 43 (letter 
of the accused; mode of obtaining it, held immaterial); 1918, State wv. 
Anderson, 31 Ida. 514, 174 Pac. 124 (illegal carriage of liquors; liquors 
found by illegal search by the sheriff, on stopping the deft.’s automo- 
bile, admitted; flatly approving the orthodox principle, and not taking 
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of criminality, fraud, anarchy, and law-evasion per- 
ceived the advantage and made vigorous use of it. 
Since the enactment of the Eighteenth Amendment 
and its auxiliary legislation, a new and popular occa- 
sion has been afforded for the misplaced invocation of 
this principle; and the judicial excesses of many 
Courts in sanctioning its use give an impression of 
maudlin complaisance which would be ludicrous if it 
were not so dangerous to the general respect for law 
and order in the community. 

No doubt a stage of saturation must be reached 
before this period of misuse of the Fourth Amend- 
ment will come to a close. 

2. As to the legal theory of Weeks v. United 
States, there.seems to be little support for it,—assum- 
ing at least the fundamental principle of par. A, above 
is accepted. 

(a) The opinion in Weeks v. United States seeks 
to distinguish the above established principle as merely 
requiring “that a collateral issue will not be raised to 
ascertain the source from which testimony competent 
in a criminal case comes,” while in the Weeks case 
the defendant made a formal motion before trial for 
the return of the seized documents. But this is an 
unsound use of the term “collateral.” That term sig- 
nifies “not relating to the main issue,” and is applied 
to a class of facts. Now a defendant cannot turn a 
collateral fact into a material fact by merely making 
a formal motion before trial, instead of waiting till 
the offer of evidence. Suppose, in this lottery charge, 
he has made a motion that (say) the results of the 
last municipal lottery in Naples be sent for, to be laid 
before the jury; that would not turn the obviously 
collateral fact into a material fact. The point is*that 


U. S.); Illinois: 1875, Stevison v, Earn- 
est, 80 Ill. 513, 517 (records illegally removed from court; quoted 
supra); 1891, Gindrat v. People, 138 id. 103, 105, 27 N. E. 1085 
(larceny; articles obtained by a detective’s search of defendant's rooms 
without a warrant, admitted); 1892, Siebert vw. People, 143 id. 571, 
583, 32 N. E. 431 (similar; here, letters) ; 1894, Trask v. People, 151 
id. 523, 38 N. a 248 (similar; here, papers) ; 1919, People v. Paisley, 
288 Ill. 310, =. 578 (Gindrat v. People approved); 1922, Chicago 
v. Di Salvo, — Ii. —, 194 N. B.S (purchasing a revolver without a 
ermit; the police took possession of the revolver at the accused’s 
ouse; a motion fer return of the revolver was made at the opening 
of the case and again at the close, but without offering any evidence 
in support ; the revolver itself was put in evidence without objection; 
held that “the legality of the means by which the officers obtained 
ssession of the revolver was immaterial” under the circumstances) ; 
owa: 1897, State v. Van Tassel, 103 Ia. 6, 72 N. W. 497, semble 
(papers taken by illegal search); 1901, Sullivan v. Nicoulin, — id. —, 
84 N. W. 978 (illegal order for inspection of premises) ; 1922, State v. 
Rowley, — Ia. —, 187 N. W. 7 (attempt to produce a miscarriage, 
the deft. being apparently a professional abortionist; abortion tools 
obtained by the sheriff's search of deft.’s house in her absence, without 
a search warrant, held inadmissible); Kansas: 1905, State v. Schmidt, 
71 Kan. 862, 80 Pac. 948 (bottle of liquor seized ‘without a warrant, 
admitted); 1910, State v. Turner, 82 Kan. 787. 109 Pac. 654 (revolver 
geo from defendant by threats); 1921, State v. Smithmeyer, — 
—, 202 Pac. 638, documents produced under a subpoena before 
Attorney-General, under St. 1919, c. 316 (the process held not 
to have been a search and seizure); Kentucky: 1920, Youman v. Com., 
— Ky. —, 224 S. W. 860 (possession of intoxicating liquors; the sheriff 
having a warrant of arrest, but no search warrant, went to deft.’s 
house but failed to find him; while there, they searched, found. and 
impounded seme liquor; afterwards a motion to restore the liquor 
was denied, and the liquor was destroyed; on the trial, the sheriff 
testified to the finding of the liquor; held, that evidence thus unlawfully 
obtained was inadmissible, and that the condition required in Weeks v. 
U. S. viz. a prior motion to return the articles, was not necessary; 
quoted supra); 1921, Banks v. Com., — Ky. —, 227 S. W. 455 (malicious 
shooting; shoes obtained by search made with consent of owner of 
premises, admitted; distinguishing Youman v. Com.); 1921, Turner v. 
Com., — Ky. —, 231 S. W. 519 (chicken-stealing; taking of a sack 
of chickens from deft. after atrest without a search warrant, held not 
to make the fact of finding the chickens on him inadmissible; Youman 
v. Com. distinguished); 1921, Com. v. Riley, — Ky. —, 232 S. W. 630 
(possession of burglars’ tools; Youman and Gouled cases explained 
and affirmed); 1921, Bruner v. Com., — Ky. —, 233 S. W. 795 (bur- 
glary; the police while searching under a warrant for liquor found 
shoes stolen; Youman v. Com. approved, but here deft. consent to 
the search; the evidence held admissible); 1922, Ash v. Com., — Ky. 
236 S. W. 1032 (keeping liquor; Youman v. Com. followed; the ery 
vow of the French at Verdun, “They shall not pass!” is sentimentally 
dragged in to protect petty lawbreakers); 1922, Bowling v. Com., — 
Ky. —, 237 S. W. 381 (illegal making of liquor; seizure of a still, 
out of doors, seen in operation by the officers, held legal, though with- 
out a search warrant; Youman v. Com. distinguished); Louisiana: 1898, 
State v. Renard, 50 La An. 662, 23 So. 894 (letter given to a trusty 
in jail for mailing, and by him ‘handed to officials; admitted) ; Maine: 
1876, State v. Gorham, 60 Me. 270, 272 (admissible, “whether it is or 
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the trouble to notice Weeks v. 


the fact of illegality of method in obtaining evidential 
materials is a collateral fact to the main issue; and 
all the motions in the world will not make it any- 
thing else. 

(b) Looking still deeper, the mainstay of the spe- 
cial doctrine of Weeks v. United States is that the 
party whose documents were obtained by illegal 
search has a right to obtain their return by motion 
before trial. But no such consequence is implied in 
the Fourth Amendment. The object of the amend- 
ment was to protect the citizen from domestic disturb- 
ance by the disorderly intrusion of irresponsible ad- 
ministrative officials. It expressly forbids such offi- 
cial misconduct, and it implies both a civil action by 
the citizen thus disturbed and a process of criminal 
contempt against the offending officials. But it im- 
plies nothing at all as to the nature of the documents 
or chattels possessed by the citizen, and they may be 
treasonable, criminal, wicked, harmless, or meritori- 
ous, so far as the Amendment’s tenor is concerned. 
And when the citizen sets up a right to a remedial 
process for their return, certainly the merits of the 
articles themselves must come into issue. If the offi- 
cials, illegally searching, came across an infernal ma- 
chine, planned for the city’s destruction, and im- 
pounded it, shall we say that the diabolical owner of 
it may appear in court, brazenly demand process for 
its return, and be supinely accorded by the Court a 
writ.of restitution, with perhaps an apology for the 
“outrage”? Such is the logical consequence of the 
doctrine of Weeks v. U. S., unless the right to return 
be dependent on the merits of the document or chattel 
as being instruments of crime or not. Yet no such 
issue is permitted by the doctrine of Weeks v. United 


not improperly taken from the office wpere & the law uires, as as - 
case, that it shall be constantly kept”; said of om tpneranl 

record-book); Maryland: 1906, Lawrence v. State, 108 Ma a7 17, 68 Os Atl. 
96 (conspiracy to defraud; certain shares of taken the police 
from a satchel at the defendant's hotel 7, pom. i Fame hy 4 =y 
under arrest, admitted, regardless Z aay, f procuri 
me — aunce v. a 213, a6 ( 

of defendant, en “in pe hi w 

had been Minfarly obtained by, by ‘a ee . of the 
statutory process ‘om. v. Dana, supra) ; 
1850, Com. v. Certain Lottery Tickets, 5 Cush. 300, an r Bbe,600 
Com. v. Dana); 1862, Com. v. Certain .— Liquors, 4 oy 
(officer’s misconduct L .. executing process does not exclude meg 4 
based on knowl hus obtained); 1872, Com. wm Welsh, ne ion 
(similar); 1882, . v. Taylor, 132 id. 261 (similar, for a 

officer making an unauthorized aw ; 18 Com. v. Hendon tee 140 
id. 303, 5 N. E. 832 (like Com. v, ; 1889, Com. v. » 148 
id. 470, 472, 20 N. E. 101 (similar); 1892, Com. v. Ryan, 157 id. “408, 
405, 32 N. . 349 (ballots admitted, irrespective of the a. oem oO! 
obtaining them); 1893, m. v. Tibbetts, ib. 519, 521 . E 
(letters ohtaimed by search un under warrant for a hy of husband's 
premises for liquor); 1893, Com. v. Hurley, ~ id. 159, 88 N. E. 342 
(police officers unlawfully arresting, allowed testify to what they 
sounds 2008, Com. v. Sycnse, edie’ 174, 88 N. + i ray 
admitt irrespective of the ity o ning 

Brelsford, 161 id. 61, 36 N. E. 677 (like ike ‘Com. v Welsh); 1 
v. Welch, 168 id. 378, 40 N. E. 103 (unlawful search of the person 
for liquor); 1895, Com. v. Acton, 165 ia: 11, 42 = r & h 
for liquor by officers) ; 1896, Com, v. Smith, 1 re, 44 
(unlawfully seized gami implements) ; teeae 

Mass. 457, 76 N. E. 127 (officers eae a a inite, by 

search in the defendant’s er admitted 

Rosenthal, 100 Mich. 198, 197, . WwW. joss “(estimony admitted to 
the contents of books, by one ~ ay. saw them while they were in oe 
sheriff's possession under an re attachment); 1911, People v. 
Aldorfer, 164 Mich. 676, 180 N. 351 (liquors sei under a search- 
warrant) ; mg By le v. Marshausen, 204 + 559 171 N. W. 557 
(liquor foun ers on t.’s premises, searc’ a war- 
rant, during his B ———4 held — to deft., under Weeks v. U. 
S. infra, and Newberry v. Ca 
Margelis, — Mich. —, 186 N. i 
the officers, unlawfully arresting “the deft. hi: 

arms like that, tu around, rolled on , and the bottle fell 
out of his pocket; when I got up my partner had the bottle”; the 
whisky-bottle was held not admissible 4 evidence; it may be wondered 
whether the ruling would have been different had the Hoag been a 
dynamite bomb; if it would not, how are police officers ret $2 gerest 
dynamiters in ; Mi esota: 1905, State v. — 

384, 102 N. W. 913 oot books) ; 1906, State v. Hoyle, 00 

107 N. W. 1180 (gambling, ; obtained by officers’ 

entrance, admissible); Mé i: 1922, Faulk v. State, — 

90 So. 481 (making intoxicating liquor; ‘articles found without a re 
warrant, admitted, the deft. cxgsenmiog: $0 the search); 1922, Tucker v. 
State, — Miss. —, 90 So, 845 ( intoxicating liquor; articles 
seized without a search-warrant in deft.’s Po and premises, held 
returnable on application, following Gouled U. sre. et id omne 
genus; declining to accept the principle that “the Courts will not stop 
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States—The truth is that the doctrine in question is 
illogical, and that the citizen has no right to claim a 
return of the articles taken unless their criminal or 
innocent nature be first determined ; but as that is part 
of the very issue in the main charge, it cannot be de- 
termined in advance; so that the doctrine leads to 
impracticable results. 

3. But the essential fallacy of Weeks v. United 
States and its successors is that it virtually creates 
a novel exception, where the Fourth Amendment is 
involved, to the fundamental principle (ante, § 2183) 
that an illegality in the mode of procuring evidence is 
no ground for excluding it. The doctrine of such an 
exception rests on a reverence for the Fourth Amend- 
ment so deep and cogent that its violation will be 
taken notice of, at any cost of other justice, and even 
in the most indirect way. 

The following opinion contains the most that car 


be said from this point of view: 
1920, Carroti, C. J., in Gorman v. Com., — Ky. —, 224 
S. W. 860: “It stands admitted that the evidence offered 
on the trial, and to the introduction of which objection was 
then made, was obtained in an unlawful way by a county 
officer charged with the duty of giving complete obedience to 
the Constitution and laws of the State. This officer, in viola- 
tion of the Constitution and in disregard of the statute point- 
ing out the way in which premises might be searched, took 
the law into his own hands, invaded the premises of and 
went into the buildings of the suspected offender, and with- 
out asking or obtaining his consent proceeded to and did 
search for and find the liquor that was seized. On these 
facts the question presented is: Will courts, established to 
administer justice and enforce the laws of the State receive, 
over the objection of the accused, evidence offered by the 
gre ome that was admittedly obtained by a public officet 
deliberate disregard of law for the purpose of securing 
the conviction of an alleged offender? In other words, will 
Courts authorize and encourage public officers to violate the 
law, and close their eyes to methods that must inevitably 
bring the law into disrepute, in order that an accused may 
ee guilty? Will a high Court of the State say in 
effect to one of its officers that the Constitution of the State 
prohibits a search of the premises of a person without a 
search warrant, but if you can obtain evidence against the 
accused by so doing you may go to his premises, break open 
the doors of his house, and search it in his absence, or over 
his protest, if present, and this Court will permit the evi- 
dence so secured to go to the jury to secure his conviction? 
“It seems to us that a practice like this would do in- 
finitely more harm than good in the administration of jus- 
tice; that it would surely create in the minds of the people 
the belief that Courts had no respect for the Constitution or 


to inquire into [sic?] whether evidence offered was illegally obtained,” 
and falling back on the sentiment, “It is better that the guilty escape 
punishment in some instances than that these securities of liberty be 
violated”; has it occurred to these courts that there is in reality no 
such dilemma?) ; Missouri: 1895, State v. Pomeroy, 180 Mo. 489, 497, 
32 S. W. 1002 (lottery tickets seized by officers from defendant’s desk 
and on his person, without a search-warrant); Montana: 1906, State v. 
Fuller, 34 Mont. 12, 85 Pac. 369 (defendant's shoes compared with 
footprints); 1921, State ex rel. Samlin v. District Court, — Mont. —, 
198 Pac. 362 (writ of prohibition to stay search-warrant; the warrant 
being unlawfully exercised, ordered that “the whisky seized under the 
warrant be fteturned to him”; but if the articles unlawfully seized had 
been offered in evidence on trial, they would not have been rejected); 
1917, ie v. Reed, 53 Mont. 292, 163 Pac. 477 (pandering; documents 
deft.’s premises with a key taken from his person 
when pot Be held admissible); Nebraska: 1907, Younger v. State, 80 
Nebr, 201, 114 N. W. 170 (shoes taken by force from the accused) ; 
New Hampshire: 1858, State v. Flynn, 36 N. H. 64 (liquor found on 
defendant's premises by officers searching under a warrant, admitted, 
irrespective of the legality of the search); 1895, State v. Sawtelle, 66 
id, 488, 32 Atl. 831, semble (a telegram "claimed by the company to 
be privileged was ordered to be produced, and as to the defendant it 
was held that “the method of procuring the telegrams did not concern 
him”); New Jersey: 1915, State v. Mausert, 88 N. J. L. 286, 95 Atl. 
991 (keeping a disorderly house; books openly displayed on the counter, 
and seized without a search-warrant at the time of arresting the deft., 
held properly admitted, because they were “proofs of guilt leend upon 
his arrest within the control of the accused,” as defined in U. S. v. 
Weeks, and not papers secreted and obtained by search); New York: 
1908, People v. Adams, 176 N. Y. 351, 68 E. 636 (seizure of 
papers under a search-warrant); People v, Adams, was affirmed on 
writ of error in Adams v. N. Y., U. S. cited infra; North Carolina: 
1912, State v. Wallace, 162 N. C. 622, 78 S. E. 1 (letter found by a 
iceman wanes defendant's house. admitted, ptewing Adams v. 
-» infra); 1916, State v. Fowler, 172 N. C. 905, 90 S. E. 

408 (burg ‘.<d property found at a sister’s house, alee upon her 
Sootasion admitted); 1922, State v. Simmons, — N. C. —, 110 S. E. 
591 (transporting liquor; liquor taken without a search-warrant, ad- 





laws, when respect interfered with the ends desired to be 
accomplished. We cannot give our approval to a practice like 
this. It is much better that a guilty individual should escape 
punishment than that a Court of justice should put aside a 
vital fundamental principle of the law in order to secure 
his conviction. In the exercise of their great powers, Courts 
have no higher duty to perform than those involving the pro- 
tection of the citizen in the civil rights guaranteed to him by 
the Constitution, and if at any time the protection of these 
rights should delay, or even defeat, the ends of justice in 
the particular case, it is better for the public good that this 
should happen than that a great constitutional mandate 
should be nullified. It is trifling with the importance of the 
question to say, as some Courts have said, that the injured 
party has his cause of action against the officer, and this 
should be sufficient satisfaction. Perhaps, so far as the rights 
of the individual are concerned, this might answer; but it 
does not meet the demands of the law-abiding public, who 
are more interested in the preservation of fundamental prin- 
ciples than they are in the punishment of some petty of- 
fender.” 

All this is misguided sentimentality. For the sake 
of indirectly and contingently protecting the Fourth 
Amendment, a Court appears indifferent to what is 
the direct and immediate result, viz., of making Justice 
inefficient, and of coddling the criminal classes of the 
population. It puts Supreme Courts in the position of 
assisting to undermine the foundations of the very in- 
stitutions they are set there to protect. It regards the 
over-zealous officer of the law as a greater danger to 
the community than the unpunished murderer or em- 
bezzler or panderer. 

Among the best judicial expositions of the ortho- 
dox view, the following stands out: 

1922,BaKer, J., in U. S. v. Snyder, D. C. W. D. W. Va., 
278 Fed. 650 (the accused had been arrested without a war- 
rant, on sight of bulging pockets as he stood on the street 
corner, and liquor was found in his pockets): “The Fourth 
Amendment to the Constitution contains no prohibition 
against arrest, search, or seizure without a warrant. That 
was left under the rules of common law. The amendment 
provides not that no arrest, search, or seizure should be 
made without a warrant, but prescribes that there shall be 
no unreasonable search and seizure; in other words, that the 
people shall be secure in their persons, houses, papers, and 
effects against unreasonable searches and seizures; not against 
all searches and seizures, but simply against unreasonable 
searches and seizures. And this brings us to the question: 
In what cases may arrests, searches, and seizures be made 
without a warrant, under the principles of the common law 
and statutory law prevailing in this country? * * * It can 
be said to be the common law of the states, or the common 
law of the great majority of the states, in the Union, that 
a peace officer, a prohibition officer, has the right to arrest 


mitted; following Adams v. New York, U. S.; Gouled v. U. S. dis- 
tinguished as applying to articles evidential only; “where the article 
itself is the ‘corpus delicti,’ as illicit liquor or a weapon illegally 
carried, and in similar cases, the article itself however obtained is 
admissible in evidence”; Oklahoma: 1919, Knight v. State, Okl. Cr. 
App., 182 Pac. 736 (illegal search-warrant) ; Oregon: 1901, State vw. 
McDaniel, 39 Or. 161, 65 Pac. 520 (letter seized on defendant's person) ; 
1922, State v. Laundy,—— Or. —, 204 Pac. 958, 974 (criminal syndi- 
calism; books and papers were taken from deft.’s person and club 
premises without a search-warrant; held that at the time of a lawful 
arrest the officer may “lawfully take articles in the possession or 
under the control of the prisoner, if they supply evidence of guilt’’; 

sensible opinion by Harris, J.); Pennsylvania: 1916, U. S. wv. Fried- 
berg, D. C. E. D. Pa., 233 Fed. 3138 (the rule declaring illegality 
immaterial, Adams v. N. Y., does not apply on an application to the 
Court before trial for a return of books and papers unlawfully seized) ; 
South Carolina: 1893, State v. Atkinson, 40 S. C. 363, 871, 18 S. E. 
1021 (papers taken from defendant’s house by trespass); 1916, Blacks- 
burg v. Beam, 104 S. C. 146, 88 S. E, 441 (liquor obtained by illegally 
searching deft. for a key, while traveling, and then opening and 
searching his trunk, excluded); 1917, State v. Harley, 107 S. C. 304, 
92 S. E. 1034 (lottery; articles found in a locked room adjacent to the 
arrest. unlocked by the accused at the officer’s command, admitted, 
“Negality being immaterial); 1918, State v. Quinn, 111 S. C. 174, 97 
S. E. 62 (liquor found on arresting drunken man in a car without a 
warrant, held admissible); South Dakota: 1909, State v. Madison, 23 
S. D. 584, 122 N. W. - (liquor found under an illegal warrant); 
1922, State v. Kieffer, — S. D. —, 187 N. W. 164 (search warrant for 
liquor; conditions of issuance discussed); 1922, Sioux Falls vw. Walser, 
— S. D. —, 187 N. W. 821 (violation of city liquor ordinance; liquor 
seized under an invalid warrant, held admissible, the property seized 
Oeing used in violation of law, so that “the person in possession can 
aim no property in it); Tesxmessee: 1998. Cohn wv. State Perkins 
State, Horton v. State, 120 Tenn. 61, 109 S. W. 1149 illegal sale of 
liquor. etc.; testimony obta ned by unlawfully trespassing and making 
a peekhole in a wall, admitted); 1922, Hughes v. State, — Tenn. —, 
238 S. W. 588 (liquor found in an automobile when stopped by the 
officer and searched without a warrant, held lawfully seized by way of 
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a criminal offender caught in the act of committing the 
crime; and when he arrests him, if ae captures him with 
counterfeit coin, if he catches him with smuggled goods, if 
he catches him with stolen articles, if he catches him with 
liquor under the Prohibition Law, he has the right not 
only to arrest him without a warrant, but to search him 
and to retain the wet goods as evidence against him. * * * 
To hold that no criminal can in any case be arrested and 
searched for the evidence and tokens of his crime without 
a warrant, would be to leave society, to a large extent, at 
the mercy of the shrewdest, the most expert, and the most 
depraved of criminals, facilitating their escape in many in- 
stances.” 


1922, Stoane, J., in People v. Mayer,—-Cal.—, 205 
Pac. 435 (articles found under an invalid search-warrant on 
a charge of larceny had erroneously denied to be returned 
and were afterwards used in evidence): 

“Without at all minimizing the gravity of such offense, 
or the sacredness of the right of every citizen to secure in 
his person, home, and property from any unlawful inva- 
sion by the state, it does not follow that the subsequent 
detention and introduction in evidence of the property thus 
wrongfully taken constituted error on the trial of the ap- 
pellant. The trespass committed in the wrongful seizure of 
these personal effects by unauthorized officers, and the 
subsequent use of the same in evidence on the part of the 
prosecution, were in legal effect entirely distinct transac- 
tions with no necessary or inherent relation to each other. 
* * * No authority, so far as we have been able to 
discover, has suggested that the subsequent use of articles 
so taken as evidence is in itself any part of the unlawful 
invasion of such constitutional guaranty. The search and 
seizure are complete when the goods are taken and removed 
from the premises. Whether the trespasser converts them 
to his own use, destroys them, or uses them as evidence, 
or voluntarily returns them to the possession of the owner, 
he has already completed the offense against the Constitu- 
tion when he makes the search and seizure, and it is this 
invasion of the rights of privacy and the sacredness of a 


man’s domicile with which the Constitution is concerned. 
*** 


“Upon what theory can it be held that such proceeding 


[for the return of the articles] is an incident of the trial, in 
preventing an offense, and therefore admissible in evidence); Texas: 
1879, Walker v. State, 7 Tex. App. 245, 264 (foot-tracks; cited post 
$2264, v. 3); 1920, Rippey v. State, — Tex. Cr. App. , 219 S. W. 
463 (stolen property, recovered from aoarete premises , 4 = 
search, held admissible; (1) rule of . Weeks, 232 U. S. held 
inapplicable; (2) stolen property found %. ‘search without a Pen is 
in any event admissible; distinguishing “things whose undeniable owner- 
ship and property is in the accused and which are not directly connected 
with the crime”); 1920, Moore v. State, — Tex. Cr. —, 226 S. W. 415 
(robbery ; footprints made by defendant while under arrest, admissible, 
though arrest was illegally made without a warrant; Walker v. State, 
adhered to); Utah: 1922, Salt Lake City v. Wight, — Utah —, 205 Pac. 

900 (selling ‘liquor; morey and liquor obtained by officers on search with- 
out a warrant, held admissible; the offense being committed in their 
presence); Vermont: 1891, State v. Mather, 64 Vt. 101, 23 Atl. 590 
(letter obtained surreptitiously; “the Court can take no notice of how 
they were obtained, ie or legally or illegally’); 1899, Barrett v. Fish 
72 id. 18, 47 Atl. 174 (“A court of law will take no notice, on trial of 
a respondent, how letters or other papers offered in evidence were ob- 
tained, for the purpose of determining their admissibility in evidence”); 

1901. State v. Slamon, 73 id. 212, 50 Atl. 1097 (general principle con- 
ceded); 1906, State v. Suitor, 78 Vt. 391, 63 Atla. 182 (liquor offence; 
liquor, etc., obtained on a search-warrant, admitted, irrespective of the 
legality of the search); Washington: 1905, State v. Royce, 38 Wash. 
111, 80 Pac. 268 (articles obtained by illegal search of the person are 
admissible) ; 1922, State v. Gibbons, — Wash. —, 203 Pac. 390 (unlaw- 
ful possession of liquor; the sheriff, seeing the’ defendant's car, tele- 
phoned to the courthouse for a search warrant, arrested defendant, drove 
the car to the courthouse, took whisky from the car and found the 
search-warrant awaiting him in his office; held that “the lawfulness or 
unlawfulness of the seizure of the whisky by the sheriff , becomes de- 
terminative of the right of the prosecution to introduce it,” and that it 
was unlawfully KL. following Amos v. U. S.; as to which it may be 
remarked that our constitutional forefathers would have been astonished 
to see the great principle twisted in this way to obstruct the vigilant 
administration of the law by efficient officers); West Virginia: 1882, 
State v. Douglass. 20 W. Va. 770, 791 (improper conduct of the land- 
lord of the defendant’ s counsel in searching the latter’s trunk during 
his absence, or “any improper means they may have used,” held not to 
exclude the fact of finding a pistol); 1897, State v. Cross, 44 id. 315, 
29 S. E. 527 (pistol discovered by illegal search of the defendant ad- 
missible); 1902, State v. Edwards, 51 id. 220, 41 S. E. 429 (“If it was 
an illegal seizure, that is no objection to the use of the papers as 
evidence, they being proper evidence in the case in other respects’). 

2. The following Federal cases cover all the periods mentioned in 
the text; the State cases are all placed ante, note 1. 

(a) 1885, Boyd v. U. S., 116 U. S. 616, 618, 6 Sup. 524 (docu- 
ments obtained from the accused, by official seizure unlawtul under the 
Fourth Amendment prohibiting unreasonable searches and seizure, not 
admissible; unsatisfactory a the case is further explained supra; 
1899 Bacon v. U. S., 38 87, 97 Fed. 85 (letter of a 
bank-president illegally Rn BS by the State receiver and handed to the 
U. S. marshal, admitted). 

New York, 192 U. S 


(6) 1904, Adams v. S. 585, 24 Sup. 372 (seizure 


such a sense that the ruling thereon goes up on appeal as 
part of the record and subject to review by the appellate 
court? It seems to us rather an independent proceeding 
to enforce a civil right in no way involved in the criminal 
case. The right of the defendant is not to exclude the in- 
criminating documents from evidence, but to recover the 
possession of articles which were wrongfully taken from 
him. That right exists entirely apart from any proposed 
use of the property by the State or its agents. * * * The 
fallacy of the doctrine contended for by appellant is in 
assuming that the constitutional rights of the defendant 
are violated by using his private papers as evidence against 
him, whereas it was the invasion of his premises and the 
taking of his goods that constituted the offense irrespective 
of what was taken or what use was made of it; and the 
law having declared that the articles taken are competent 
and admissible evidence, notwithstanding the unlawful 
search and seizure, how can the circumstance that the court 
erred in an independent proceeding for the return of the 
property on defendant’s demand add anything to or detract 
from the violation of defendant’s constitutional rights in the 
unlawful search and seizure? 

“The Constitution and the laws of the’ land are not 
solicitous to aid persons charged with crime in their efforts 
to conceal or sequester evidence of their iniquity. From the 
necessities of the case the law countenances many devious 
methods of procuring evidence in criminal cases. The 
whole system of espionage rests largely upon deceiving and 
trapping the wrongdoer into some involuntary disclosure 
of his crime. It dissimulates a way into his confidence; it 
listens at the keyhole and peers through the transomlight. 
It is not nice, but it is necessary in ferreting out the crimes 
against society which are always done in darkness and con- 
cealment. Thus it is that almost from time immemorial 
courts engaged in the trial of a criminal prosecution have 
accepted competent and relevant evidence without question, 
and have refused to collaterally investigate the source ar 
manner of its procurement, leaving the parties aggrieved to 
whatever direct remedies the law provides to punish the 
ae or recover the possession of goods wrongfully 
taken 


of papers under a search-warrant; Boyd v. U. S. is mentioned with 
respect, but Com. v, Dana, Mass., and the early State cases, are ex- 
ou approved, and it is said that the A t is ded to “give 
remedy against such usurpations when attempted” and “to render invalid 
legislation or  fatictat ocedure having such effect,” but not to “exclude 
testimony which has been obtained by such means, if it is oon 
competent”); 1906, Hale v. Henkel (201 U. S. 438); 1908, U. S. 
Wilson, C. C. S. D. N. Y., 163 Fed. 338 (trunk and contents of defend. 
ant seized by officers on defendant's premises; motion for return of 
roperty denied; as to later admissibility on trial of the ce thus 
‘ound, the Court says: “Any objection pusetes of t 
ruled. . This proposition is stated by the Su 
United States in the case of Adams v. N. Y., and , 80 well — 
that it cannot be the subject of —e ¢ 

inferred that the practitioners bee not ~ ones on oa aby, the 
later decision in Weeks v. U. S., infra); —r olt v. , 218 Ss. 
245, 31 Sup. 2 (Adams v. N. y. approved) ; 

(c.) 1914, Weeks v. U. S., 282 U. S. ‘383, 34 Sup. 841 (use of the 
mails for lottery; documents found by the ice and in the 
defendant's house, entered and searched without a warrant, excluded; 
Adams v. New York distinguished on the ground that there the poi 
was “collateral,” while here the defendant before trial moved for 
the return of the documents and the trial Court refused to return 
those used in evidence; this eng 5 is Xe in effect, this decision 
violates the principle); 1916, Flagg v. U. S., 20 C. C. A., 233 Fed. 481 
(fraudulent use of the mails; the defendant was arrested at his place of 
business, and his books and papers were seized by the police without a 
warrant; on his trial, the evidence a from them was used; S 
versed, on the authority of Weeks v. U. Ry . a a 
a criticism of the snosneene | ye Neek Ss v. 
N. Y.); 1918, Rice v. C. A., 251 Fed. 778 (fraudulent 
use of the mails; papers obtained under a search warrant, not followed 
by proceedings to determine legality and obtain their return, held ad- 
missible); 1918, Re Tri-State & Coke Co,, D. C. W. D. Pa. 258 
Fed. 605 (commercial combination to fix excessive prices; certain books 
etc. seized under search-warrant, ordered returned = lack of specific 
description); 1919, Fitter v, U. S., 2d C. C. A., 258 Fed. 567, 578 
(Flagg v. U. S. approved, but here distinguished a wt ground that 
here the PB Pilegally taken without a warrant were not offered 
in evidence nor wu as the oo of testimony; the other facts in this 


case were like Weeks v. y 

(d) 1919, Schenck v. ” Baer v. U. S., 249 U. S. 47, 89 Sup. 
247 (Holt v. U. S. and Werks ¢ U. S. held not to exclude the use of 
documents obtained on a valid Ak warrant against the h uarters of 
a society of which defendants oy officers); 1919, Coastwise Lumber & 
Supply Co. v. U. S., 2d C. C. 259 Fed. 847 (seizure of defendant's 
papers under a search- -warrant, cr motion for their return; effect of 
the Fourth and Fifth Amendments, not decided; a J., diss.); 
1919, Laughter vw U. S., 6th C. C. A., 259 Fed. 9 (documents 
taken from defendant's ket without a warrant aon ~ ; until 
he had made a motion for their restoration, their use in evidence was 
not error; but after such a motion was made a“ erroneously 
their use in evidence was error, under U. S. Weeks, supra., but in 
this case it is astonishing to find that the coun of accused ‘lawfully 
arrested is deemed to be unlawful without a special search-warrant; 
such a doctrine will needlessly handicap the officers of the law; this 
point is ignored in the Court’s opipion); 1920, U. S. v, Moresca., 
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The doctrine of Weeks v. United States also ex- 
emplifies a trait of our Anglo-American judiciary 
peculiar to the mechanical and unnatural type of jus- 
tice. The natural way to do justice here would be 
to enforce the splendid and healthy principle of the 
Fourth Amendment directly, i. ¢., by sending for the 
high-handed, over-zealous marshal who had searched 
without a warrant, imposing a thirty-day imprison- 
ment for his contempt of the Constitution, and then 
proceeding to affirm the sentence of the convicted 
criminal. But the proposed indirect and unnatural 
method is as follows: 

“Titus, you have been found guilty of conducting 
a lottery; Flavius, you have confessedly violated the 


D. C. S. D. N. Y., 266 Fed. 718, 718 (“Since Weeks v. U. S. . . . it 
seems to be thought that if the prosecutor is found in possession of any 
documents, especially of evidential value, that once belonged to an 
accused, a motion to get them back should prevail, apparently because 
the U. S. attorney ought to be prevented from using the papers in 
violation of the Fifth Amendment. I am not advised of any holding 
to that effect. ° The only ground on which this or any similar 
motion can rest is that the proseeutor’s possession is the result of an 
unreasonable search and’or seizure (Fourth Amendment) or of a de- 
rivation of property without due process of law (Fifth Amendment). 
This must always and here does present a question of fact”; a sane 
ronouncement refreshingly free from the usual cant); 1920, Young- 

od v. U. S., 8th C. C, A., 266 Fed. 795 (perjury; the sheriff had 
seized alleged stolen articles in defendant’s home on search without 
a warrant; no request had been made to a court for the return of 
the articles, which were afterwards admitted in evidence; objection 
overruled, first, because of lack of request, secondly, because the sheriff 
did not act under Federal authority; Weeks v. U. S. followed); 1920, 
Silverthorne Lumber Co. v. U. S., 251 U. S. 385, 40 Sup. 182 (S. an 
officer of the defendant company was arrested under an indictment with 
a single charge; the marshal without a warrant searched the offices of 
the defendant company and took away all papers, examined them, and 
from their contents framed a new indictment, retaining photographic 
copies of the papers; on application by the defendant, the District Court 
ordered the return of the originals, but impounded the copies; the 
prosecution then subpoenaed the defendant company for the originals, 
and on refusal to obey the District Court ordered production, and held 
the defendant in contempt for refusal to obey the order; held, that the 
order to produce was vitiated by the illegality of the original seizure; 
“the knowledge gained by the Government’s own wrong cannot be used 
by it in the ad proposed”; Flagg v. U. S. approved, as a corollary 
of Weeks v. .; the opinion becomes sentimental over the Govern- 
ment’s oS *; some of the language is a virtual repudiation of the 
whole doctrine of Adams v. U. S., and imports a return to the dis- 
credited doctrine of Boyd v. U. S.); 1920, Haywood v. U. S., 7th 
C. C. A., 268 Fed. 795, 800 (conspiracy to prevent execution of a Federal 
law; the defendants were members of the Industrial Workers of the 
World; documents were taken by police officers from the premises of the 
I. W. W. on defective search-warrants; after indictment, a motion to 
return the property was made and overruled; held, the motion having 
been covsesty overruled on the Fourth Amendment on the circumstances, 
the doctrine Of Weeks v. U. S. did not make the use of the documents 
at the trial a violation of the Fifth Amendment); 1921, Gouled v. U. S., 
255 U. S. 298, 41 Sup 261 (charge of using the mails to defraud; a 
paper was surreptitiously taken from the defendant's office by a person 
acting under direction of the U. S. Army, Intelligence Department, and 
other papers were taken under a search used primarily to find evi- 
dence of the charge, and not to impound unlawful articles; held, (1) 
that the secret taking of the first paper was a violation of the Fourth 
Amendment, (2) that the search-warrant was improperly used for the 
other papers, and (3) therefore that since a motion for retirn had been 
duly made before trial pursuant to Weeks v. S., and erroneously 
denied, the papers were erroneously admitted on the trial; the principle 


constitution. Titus ought to suffer imprisonment for 
crime, and Flavius for contempt. But no! We shall 
let you both go free. We shall not punish Flavius 
directly, but shall do so by reversing Titus’ convic- 
tion. This is our way of teaching people like Flavius 
to behave, and of teaching people like Titus to behave, 
and incidentally of securing respect for the Constitu- 
tion. Our way of upholding the Constitution is not 
to strike at the man who breaks it, but to let off 
somebody else who broke something else.” 

Some day, no doubt, we shall emerge from this 
quaint method of enforcing the law. At present, we 
see it in many quarters. It will be abandoned only as 
the judiciary rises into a more appropriate conception 
of its powers, and a less mechanical idea of justice. 


that the illegal obtaining of evidence is no ground for its exclusion is 
said to be “only a rule of procedure,” and therefore “not to be applied 
as a hard and fast formula to every case, regardless of its special cir 
cumstances”; inasmuch as Boyd v. U. S. is repeatedly referred to with 
approval, while Adams v. U. S. and Holt v. U. S. are not even men- 
tioned, this imports that the Federal Supreme Court herein returned 
wholeheartedly to the doctrine of Boyd v. U. S.); 1921, Amos v. U. S., 
255 U. S. 313, 41 Sup. 266 (charge of selling whisky illegally; whisky 
was found hy revenue officers in defendant's house on search without 
a warrant; after the jury was sworn, a motion for return of the whisky 
was made and denied; held that the motion was not too late, and that 
the possession of the whisky was erroneously shown in evidence); 1921, 
Honeycutt v. U. S., 4th C. C. A., 277 Fed. 939, 941, (two cases; 
knowing possession of stolen goods; checks, ete., taken under a warrant 
not sufficiently specific, held improperly admitted; according to this 
ruling, prosecuting attorneys would have to qualitfy as telepathists) ; 
1922, U. S. wv. Falloco, D. C. W. D. Mo., 277 Fed. 75 (liquor seizures; 
the rule of Weeks v. U. S. construed to admit chattels seized by State 
officers not acting under direction of Federal officers; but here there was 
such direction or coéperation); 1921, U. S. v. Kelly, D. C. E..D._N, Ci 

277 Fed. 485 (stolen automobiles; the rule of Weeks v. U. S. held to 
forbid search for letters, etc., having only an evidential value); 1922, 
U. S. v. Bateman, D. C. S. D. Calif., 278 Fed, 231 (searching on the 
highway without a warrant an automobile entering the country from 
Mexico with liquor; the rule of U. Weeks held not to forbid; 
sensible opinion by Trippet, J..); 1922, U. S. v. Camarota, D. Ss. D. 
Calif., 278 Fed. 388 (motion for return of property taken on a search 
w arrant, denied, the defen« dant being absent from the premises, and the 
officer being lawfully there: “being lawfully there, and seeing a crime 
being committed, had a perfect right, and it was his plain duty, to 
seize the articles which were being used in committing the crime; in 
making such seizure, the officer could not do so by virtue of " the 
search-warrant, but in the performance of his general duty to prevent 
the commission of crime”; this particular Court stands out prominently 
with its healthy disinclination to put a throttling interpretation on the 
natural and ulemese srocesses of law enfercement); 1922, U. S. wv. 
Snyder, D. C Ww. Va., 278 Fed. 650 (liquor taken from de 
fendant, he at. M. a warrant on sight of bulging pockets as he 
stood on the street, held admissible; sensible opinion by Baker, J., quoted 
supra); 1921, Dillon v. U. S., 2d C. C. A., 279 Fed. 639 (liquor of- 
fence; whisky taken by officers at the public bar of a hotel, without a 
warrant, and on subsequent search with defendant’s consent, admitted) ; 
1922, Woods v. U. S., 4th C. C. A., 279 Fed. 706 (drug traffic; articles 
found on search under a warrant insufficiently descriptive, held inad 
missible; the pedantic ~ sg a of the fullness of description here 
required under U. S. Rev. St. §3462 would do credit to the medieval 
pleading system of the 1200s as described in Mr. H. C. Lea's Supersti 
tion and Force). 

On the subject of these modern decisions, the following article ably 
expounds views favoring the doctrine of Weeks v. U. S.: Professor 
Z. Chafee, Jr., “Progress of the Law, 1921-1922: Evidence; Searches 
and Seizures” (1922; Harvard Law Rev. xxxv, 673, 694). 





Interest in Commercial Aviation 

“Possibly the most definite proof of growth 
in interest in commercial aviation, was the estab- 
lishment, late in the year, of the Aeronautical 
Chamber of Commerce of America. The need for 
such an organization had long been felt. With 
definite assurance that an Aerial Code would short- 
ly be established, manufacturers of heavier and 
lighter-than-air craft, motors, parts, accessories, 
materials and supplies; dealers, distributors, oper- 
ators and owners; associations, corporations, firms 
and individuals engaged in the commercial phases 
of the art, decided to equip themselves with a 
national organization of the type which had proved 
so useful in the development of other American 
industries. The Aeronautical Chamber of Com- 
merce was incorporated under the laws of the 
State of New York, ‘to foster, advance, promul- 
gate and promote’ aeronautics, and ‘generally, to 


do every act and thing which may be necessary 
and proper for the advancement’ of American avi- 
ation. Formal organization was announced on 
December 31st, 1921, with a charter membership 
of 100. At the time of publication membership had 
increased to 175, including such pioneers as Or- 
ville Wright and Glenn H. Curtiss, and embracing 
practically every important aircraft manufacturing 
unit in the United States.”"—From 1922 Aircraft 
Year Book, issued by Aeronautical Chamber of 
Commerce of America 
Appointments 

Joseph Madden, Esq., of Keene, N. H., member 
of the General Council of this Association, has been 
appointed by the Governor of New Hampshire chair- 
man of a committee of ten to consider changes in 
the divorce laws of that State. 





THE ENGLISH LAW OF PROPERTY ACT, 1922 





Statute Abolishing Many Curious Survivals and Respectable Institutions Is an Excellent Ex- 
ample of Scientific Legislation in Its Methods of Birth and Growth, 
If Not in Its Structure and Expression 





By Orrin K. 


McMurray 


Professor of Law, University of California 


HE Law of Property Act, 1922, which has just 
"T become law in England, was referred to by Lord 

Haldane, during the debates on the bill in the 
House of Lords, as the largest measure of law reform 
in English history. This is strong language, but it is 
not surprising that it should have been employed by 
a learned English lawyer in describing legislation that 
abolishes such respectable institutions as the Statute 
of Uses, the law of primogeniture, the law of dower 
and curtesy ; that casts into the rapidly growing limbo 
of legal antiquities such interesting survivals as copy- 
hold tenure, gavelkind and borough English; that de- 
stroys such familiar conceptions as legal tenancies in 
common, life estates and remainders, indeed all legal 
estates except those in fee simple and tenancies for 
terms of years. The law of real and personal prop- 
erty, that anomalous distinction that requires classifi- 
cation of a tenancy of law for 999 years as a chattel 
interest, and one for life as an estate in land is, so far 
as is possible in the nature of things, placed on an 
identical basis by the terms of this important Act. 

But though the Law of Property Act, 1922, alters 
much, if not most, of what Blackstone and Joshua 
Williams were obliged to teach concerning real prop- 
erty, it is in fact not so drastic in its practical conse- 
quences as the mere enumeration of the features men- 
tioned would indicate. Take, for example, the matter 
of primogeniture. Social custom has in practical effect 
long since substituted the disposition by will or settle- 
ment for the law of descent. It happens, therefore, 
that in very few cases is the law of descent applied in 
England. The effect of those portions of the Act which 
abolish the law of descent of land is accordingly rather 
to get rid of anomalies that when they arise are re- 
garded even by the legal profession as something in the 
nature of curiosities than to introduce startling inno- 
vations in the actual law. So also with the abolition of 
the legal life estate. The English public, both lay and 
legal, is used to the conception of a limited owner as, 
for example, a life tenant, selling a fee simple, under 
the various Seftled Lands Acts. It is not an extremely 
radical step, therefore, to put “all interests in land, 
except legal estates in fee simple or for a term of years 
absolute, behind a curtain consisting of either a trust 
for sale or a settlement,” as Lord Birkenhead, the 
Chancellor described one of the central ideas of the 
present Act. 

Though the English lawyer must unlearn most 
of what he knows because of Parliament’s recent 
action, and though the future law student in the Inns 
of Courts will have to study his property law out of 
textbooks much revised and reédited, the measure has 
little of the revolutionary spirit either in its inception 
or its execution. Indeed, it is an excellent example of 
scientific and expert legislation, if not in its structure 
and expression, at least in its method of birth and 
growth. The statute, though referred to in the de- 


bates in Parliament and in general discussions outside 
of Parliament, as Lord Birkenhead’s Law of Property 
Bill, was in the main drafted by an eminent convey- 
ancer, Mr. B. L. Cherry, though Lord Haldane, Mr. 
Justice Peterson, Mr. Arthur Underhill and many 
others shared in its planning. Moreover, during the 
period in which it was pending in Parliament, the bill 
received full discussion in pamphlets, law reviews and 
legal journals. The criticisms evoked in this discus- 
sion have in some instances been embodied in the Act 
as finally adopted, and have unquestionably resulted 
in improvement of the original draft. The Act finally 
is the culmination of a long course of legislation deal- 
ing in the main with particular problems, but represent- 
ing an evolutionary growth of general, a doctrine find- 
ing expression also in the reports of numerous com- 
missions as well as in the writings of conveyancers and 
other legal scholars. Legislation regarding land law 
has not been in the dark during the century since James 
Humphreys, in 1822, wrote his Outlines for a Sys- 
tematic Reform of Real Property Law, and secured 
the interest of Jeremy Bentham and his followers. 
Though the work of alteration of the system of prop- 
erty law has been piecemeal, so much of the common 
law upon that subject has gone through the legislative 
grist-mill during the hundred years since 1822 that this 
branch of English law on this subject has been radically 
transformed into new shapes. The English lawyer must 
visit the United States if he wishes to see the property 
law of Blackstone’s day preserved in something ap- 
proaching the form in which it existed a century ago. 
In England during this long period, such acts as the 
Real Property Act, 1845, in the Conveyancing Act of 
1881, the Settled Law Act, 1882, and the Land Trans- 
fer Act, 1897, to mention a few of the more important, 
have been enacted, each introducing important changes, 
and these statutes have been the progenitors of the Law 
of Property Act, 1922, and have made possible its 
enactment. 

The adoption of the last named Act has been to 
some extent a triumph for the opponents of Land 
Registration. The consensus of expert opinion in Eng- 
land seems to have been either that a thorough refor- 
mation of property law must be brought about or some 
scheme of Land Registration, embodying the ideas of 
the Torrens system, would have to be adopted. The 
intricacies and difficulties of English property law 
rendered the latter experiment a dangerous and diffi- 
cult one. The Law of Property Act, 1922, avoids, 
at least for the present, the need of attempting that 
remedy by so modernizing the law as to make the exist- 
ing system of land transfer a more workable and en- 
durable one. The very fundamental changes that have 
been made by the Act in the law of estates, descent 
and tenures are, therefore, intended to buttress the 
institutions with which the English lawyer is familiar 
and not to disturb the existing order. The claim is 





a 20S 22S Sane 
aS on me ry re 





486 AMERICAN Bar AssociaATION JOURNAL 





made that the Act will tend to the simplification of 
Conveyancing and will make the purchase of lands 
more secure. This last result is brought about in part 
by extending the protection now afforded the bona fide 
purchaser even to purchasers who may have notice of 
the interests hiding behind the trusts. The scheme of 
the Act “keeps the equities off the title,” and makes 
the holders of such equities participators in the pro- 
ceeds of sales, rather than possible antagonists of the 
purchaser in actions affecting the title. The encourage- 
ment thus given to purchasers of land will no doubt 
create greater fluidity in real property, and tend to 
bring that branch of law still further under the domi- 
nance of commercial principles. At the same time, 
there is no violent disturbance of the system of family 
settlements and future interests that plays so impor- 
tant a part in England’s social and economic structure. 
The: political philosopher will point to the Law of 
Property Act, 1922, as another example of the prin- 
ciple of compromise that has so often played an im- 
portant role in English history. Land is not only made 
an article of commerce; the system of permanency is 
also protected by amply securing owners of future in- 
terests behind the curtain of the trust 

The American lawyer has not felt the pressure 
of the problems that Lord Birkenhead and his associ- 
ates have sought to solve for several reasons. First, 
the law of descent, of tenures and of estates was at an 
early date simplified by legislation in most of the states 
which either changed or abrogated the rules of the 
common law upon these subjects; second, the creation 
of future interests, arising under wills and settlements, 
has been resorted to by our people with comparative 
infrequency, though one notes in recent years an in- 
creasing tendency, even in the case of people of moder- 
ate fortunes, to resort to more or less complicated 
settlements in their wills; and, third, the very complete 
system of recording statutes provided in our legal sys- 
tem has greatly increased the security of the purchaser 
and has made land almost as readily salable as chat- 
tels. Not that American property law is not in need 
of improvement, but its problems are in the main dif- 
ferent from those that have vexed our English cousins. 
When the time comes, as it some day will, when a 
revision of our property law is in order, the American 
lawyer may learn much from the English Act just 
adopted, and from the history of the various move- 
ments for reform in the land laws of England during 
the nineteenth and the early twentieth centuries that 
preceeded this comprehensive statute. 

His task of learning will not be an easy one, how- 
ever. The present Act is very long and expressed in 
technical language. Criticism has been made of it on 
this score, but we must remember that it is no light 
task to amend the law of property. As Sir Frederick 
Pollock once said, the property lawyer, unlike the poet, 
now nascitur sed fit; inspiration is not the moving force 
in his work, Possibly judicial ignorance may be a 
good basis for the sort of “interstitial or molecular” 
legislation that courts create, but so far as we know 
no claim has been made that the ignorant legislator is 
a sound reformer. The time is probably far distant 
when amendment in this branch of law can be made 
otherwise than in the existing language of the con- 
veyancer, and that language is concededly a rather bar- 
barous one. Still its technical terms have at least the 
merit, absent in some branches of law, of expressing 
precisely what they mean. The Law of Property Act, 
1922, wisely avoids a new nomenclature; that can best 


be adopted after the law itself is changed. Wisely too 
Parliament has postponed the taking effect of the Act 
until January 1, 1925. Considerably more than two 
years, therefore, remain in which its provisions may 
be calmly studied and criticized. 

Many who consider the Act will no doubt sym- 
pathize with the views of the former Chancellor, Lord 
Haldane who, though he supported the Act as a needed 
reform, nevertheless lamented the necessary destruc- 
tion of many a bit of the legal structure that he had 
long cherished. Others will find a response in their 
own souls to the views of Lord Chancellor Birkenhead, 
who said that after his first day’s study of real prop- 
erty law he decided that the Statute of Uses was a bar- 
barous invention of legal pedants and formed the reso- 
lution that if ever he had the opportunity to aid in its 
repeal, he would do his best to abrogate it. “The old 
order changeth giving place unto the new.” 

The American lawyer whose curiosity or thirst 
for knowledge or other motive may prompt him to 
learn more of this important legislation than it is pos- 
sible to set forth here may pursue his investigations 
under the guidance of an excellent article by Professor 
Manley O. Hudson, of Harvard University, entitled 
“Current Law Reform in England” in the Harvard 
Law Review for February, 1921. There is also an 
illuminating article on the Act by Mr. Arthur Under- 
hill, in the Law Quarterly Review, Volume 36, p. 107. 





What a Lawyer Must Learn 

“The practice of law, if it is broad and active, 
fits a man to adapt himself quickly to the acquisition 
of salient facts in any branch of business or human 
activity. You have got to be, not a jack-of-all- 
trades and master-of-none, but a temporary mas- 
ter of all trades in your long line of temporary 
practice. In cases involving malpractice, in crim- 
inal cases involving wounds, in cases involving 
the recovery of damages for personal injuries, in 
suits against life insurance companies, in many 
other kinds of litigation, a lawyer has to possess 
himself of the principles and newest discoveries 
in anatomy, physiology and the arts of healing. 
The multiform phases of business and manufac- 
turing that he has to investigate and learn in order 
properly to prepare pleadings, examine witnesses 
and make arguments in business litigation, one fa- 
miliar with general litigation can affirm. Indeed, 
I have heard several cases in which lawyers have 
felt called upon to prepare themselves in theology.— 
William H. Taft in Boston University Law Review, 
June. 





Technique vs. Law and Evidence 

“A Frenchman by the name of Giroux sold a 
placer mine to a French Syndicate, upon which he 
received a substantial payment and soon left for 
Arizona. Later it developed that the mine had 
been salted and he was indicted for obtaining 
money under false pretenses and brought back and 
arraigned on the charge. I filed a demurrer to the 
indictment which was sustained and the grand jury 
refused to re-indict him and he was discharged. 
The Syndicate was represented by another French- 
man named Imhaus. In commenting on the re- 
sult, Imhaus said, ‘We had ze law and ze evidence, 
but Giroux, he had ze technique.’”—From address 
of Judge Charles A. Johns to the Washington 
State Bar Association. 





ENTERTAINMENT AT SAN FRANCISCO MEETING 





Californians Will Give Members of American Bar Association and Their Ladies Sample of 
Genuine Western Hospitality—Arrangements All Completed for What May 
Prove Best Attended Meeting in History of Organization—Lawyers 
of States West of Rockies to Consider Special Problem— 
Reception Committee Chairman Calls Meeting 





(Special Correspondence) 


AN FRANCISCO, July 19.—The bar of Califor- 

nia and San Francisco await .with interest the 

day which will usher in the activities that make 
up the annual meeting of the American Bar Asso- 
ciation. 

Everything is in readiness. Hotel reservations 
have been made and checked up; arrangements for 
the reception and entertainment of the delegates have 
been completed; the final program has been pre- 
pared; the meeting halls have been decorated for the 
great events that are to follow; the details of the din. 
ners to the Bar Association and to the ladies have 
been worked out to the satisfaction of an exacting 
committee ; and little homelike touches that go so far 
toward convincing the visitor that he is really at home 
and welcome have been provided. 

To the entertainment of the*delegates will be de- 
voted all of the attention that ingenuity can suggest 
and the spirit of hospitality dictate. The General Re- 
ception Committee, headed by William Thomas, ot 
the San Francisco bar and President of the Harvard 
Alumni Association, will look after the proper recep- 
tion of the delegates, while a Ladies Reception Com- 
mittee, over which presides Mrs. M. C. Sloss, wife 
of a former Justice of the Supreme Court of Cali- 
fornia, will extend the hospitality of the convention 
city and of California to the visiting ladies. 

Long as is the program of the various meetings, 
the calendar of social activities is just as long and it 
is hoped will prove just as interesting and delightful. 
Among the activities scheduled are a luncheon to the 
ladies accompanying the Commissioners of Uniform 
State Laws, which is set for Wednesday, August 2, at 
the Women’s Athletic Club. On Thursday afternoon, 
August 3, a motor trip over San Francisco’s thirty-five 
miles of boulevards is provided. On Friday evening, 
August 4, the Commissioners will be entertained at 
dinner at the Commercial Club, and on Saturday, 
August 5, it is proposed to take the Commissioners 
and their ladies on a trip to Mt. Tamalpais and Muir 
Woods, with a luncheon at the Tavern on the moun- 
tain. : 

During the week of the American Bar Associa- 
tion meeting social activities will be numerous. In 
addition to the luncheon on Tuesday, August 8, of the 
Conference of Bar Association Delegates, and the din- 
ner of the Judical Section on the evening of Tuesday, 
August 8—both of which events will be at the Fair- 
mont Hotel—there will be the President’s reception 
at the Fairmont on the night of Wednesday, August 
9; a tea for the visiting ladies under the auspices of 
the local Ladies’ Reception Committee at the Fair- 
mont on Wednesday afternoon, August 9, from 3:30 
to 6; a motor trip around San Francisco for the dele- 
gates and their ladies on Friday afternoon; and the 
annual dinner of the Association in the Palace Hotel 


Palm Court, and the dinner to the ladies in the Con- 
cert Room of the Palace, on Friday evening. 

The entertainment of the visitors will come to a 
fitting close with an all-day trip to the beautiful red- 
wood grove of the Bohemian Club on the Russian 
River in Sonoma County, where a lunch will be served 
in the out-door dining room, and a musical program 
will be rendered by members of the Bohemian Club 
in the forest auditorium. 

From present indications, this will be the largest 
convention in point of attendance in the history of the 
American Bar Association. It is expected that be- 
tween 1750 and 2000 visitors and delegates will be 
present, notwithstanding the distance of California 
from the older centers of population in which it has 
been customary to hold these meetings. 

The bar of the Pacific Coast is glad of the op- 
portunity that will be afforded them to meet and 
know their professional brethren of the East and 
Middle West and to make it apparent to them that 
there is on this coast a desire to assist in the study 
and solution of the problems that confront the nation, 
to promote the solidarity of the bar of the nation, and 
to increase and extend its influence. 

To the local committee great credit is due for 
the painstaking manner in which it has fulfilled its 
duties. The Chairman, Beverly L. Hodghead, has 
devoted a large measure of his time during the past 
six months to the work of the committee—in which 
he has had the splendid assistance of Charles S. Cush- 
ing, Warren Olney, Jr., F. M. Angellotti, Edgar D. 
Peixotto, Edward F. Treadwell, T. T. C. Gregory, of 
San Francisco, and Bradner W. Lee, Frank James and 
Charles W. Chase, of Los Angeles. 

To the bar of the United States and to the dis- 
tinguished judges and members of the legal profes- 
sion from elsewhere, the lawyers of the Pacific Coast 
extend a heartfelt greeting and welcome. We hope 
that your stay among us will be pleasant and profitable, 
that you will be both entertained by your sojourn 
among us, and that you will return to your homes 
with a deeper appreciation of the power and purposes 
of the organized lawyers of the country, and a larger 
knowledge of the problems that confront those of us 
who are so fortunate as to live in “the region of the 
Pacific,” and particularly in California. 


Meeting of Reception Committee 
Gurney E. Newlin, chairman of the Reception 
Committee, the membership of which was published 
in the July issue, has called a meeting on Tuesday, 
Aug. 8, at 3 p. m., in Room A of the Palace Hotel. 
This is a very important meeting. The committee 
will there confer as to its duties in connection with 

the forthcoming meeting of the Association. 

(Continued on page 515) 
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INDUSTRIAL WARFARE 

Controversies between employer and em- 
ployee have reached a point where negotiation 
has thus far failed to compose differences and 
the contesting parties or some of them have 
resorted to force. The production of coal is 
seriously curtailed. The railroads are operat- 
ing under increased difficulties. The military 
forces of the several states and of the nation 
are on duty or under orders. The murderers 
of strikebreakers and guards have not yet been 
apprehended or held to account. 

Here is a bitter conflict in which the par- 
ties to the quarrel have great stakes at issue. 
We might with complacency permit them to 
fight it out if nothing else were involved. Such 
is not the case. Public interests of almost in- 
calculable magnitude are affected. Fuel and 
transportation are vital necessities for every 
industry. Without them there can be no pros- 
perity. Without industrial prosperity the 
great mass of our citizenship must suffer dis- 
comfort and hardship. The general standard 
of living will be depressed. Children will be 
deprived of the proper amount of wholesome 
nourishment and clothing. Money will not be 
available for their education and the sum total 
of human weal will be grievously impaired. 

It seems beyond ‘debate that the social 
organism has the unquestionable right to de- 
fend itself against such dangers. The great 
question of the day is how to insure industrial 
peace, with justice to the combatants. 

Experience has demonstrated that there 
are only two methods for the settlement of 
controversies which the parties themselves can- 
not or will not settle. 

1. The parties may resort to force and 
fight it out until one of them proves the 
stronger and imposes his will upon the other. 

2. The parties may be prohibited from 
the resort to force and be required to submit 


their controversy to a judicial tribunal, ac- 
cording to established rules of justice. 

In order to make this method effective, it 
has been found necessary to put behind the 
enforcement of the judgments of the courts all 
the power of the nation. No one would be so 
fatuous as to propose that the decree of fore- 
closure or the judgment of ejectment or re- 
plevin should be considered “advisory” and 
that it should be enforced only by “the pow- 
er of public opinion.” 

This method has put an end to private 
warfare in all controversies over which 
the courts have been given jurisdiction. Why 
would it not be effective in putting an end to 
industrial warfare? 

The first objection to the use of this tried 
and proven remedy is that the controversies 
are too complex for judicial determination. 
The question of fair wages and working 
conditions is by no means so complex as 
the questions of the rates which public 
utility companies may properly exact and 
receive from their patrons. The question 
of a fair wage is a comparatively simple one. 
It has frequently been submittéd to arbitration, 
and neither side has found any difficulty in 
presenting all the facts material to a just de- 
termination of the question. If any person 
should entertain doubts as to the ability ot 
courts of justice to decide controversies far 
more complex than these, let him read the 
opinion of the Supreme Court of the United 
States recently handed down in the case of 
Wyoming v. Colorado, and his doubts will 
be at rest. 

A second objection which has frequently 
been urged is that judicial determination 
of these questions invades the field of per- 
sonal liberty. It is said that to compel 
the employer to pay more than he thinks 
he can afford to pay, is to take his prop- 
erty and give it to some one else. That 
to fix the wages of a freeman at less than 
he is willing to work for, is to reduce him to 
slavery. The fundamental fallacy of these 
objections is that they assume that every man 
has the inherent right to decide these contro- 
versies for himself, 

The truth is that no man has the right to 
decide his own controversy. In the very 
nature of things there must be a just wage 
and an unjust wage and a method of ascer- 
taining it. If the parties themselves cannot 
agree, some one else must ‘decide it, unless 
it is to be decided by force. A third objec- 
tion is that a judgment fixing wages cannot 
be enforced; that if wages should be fixed 
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which would make it impossible for the em- 
ployer to conduct his business at a profit he 


would close his shop or it would be closed ~ 


by his creditors; that if wages should be 
fixed which would make it impossible for 
the employee to maintain a_ reasonable 
standard of living, he would seek other em- 
ployment. These objectors overlook the 
fact that any judicial body which seeks to 
determine terms and conditions of labor 
must and will take into account these very 
considerations. No court would establish 
a wage which the employer could not pay 
or on which the employee could not live 
decently. 

The decision in regard to wages which 
would cause the employer to close his shop 
or the employee to quit his job would be one 
establishing an unjust wage. What reason 
is there for assuming in advance that a 
court, properly constituted, after a hearing 
where both sides had full opportunity to 
present facts and arguments and to subject 
the evidence of the other side to the search- 
ing test of cross-examination and rebuttal, 
would be more likely to reach an unjust con- 
clusion than in other cases? It is no 
reasonable objection to the settlement of 
controversies by judicial process that the 
judges might make mistakes. There are 
orderly and effective methods provided for 
the correction of judicial error. Is error not 
more likely to be avoided in the calm at- 
mosphere of the temple of justice than in 
the passion and bitterness of industrial 
strife? 


LAWYERS AS AMBASSADORS OF 
PEACE 

Chief Justice Taft and Solicitor General 
Beck have both recently delivered addresses 
in England interpreting certain aspects of 
America and American institutions. The 
Chief Justice’s remarks at the “Pilgrims,” 
very incomplete accounts of which appear to 
have been received on this side, touched on 
some of the main difficulties which the Brit- 
ish find in understanding the course of 
events in the United States with respect to 
international affairs. It was a model of 
judicial and diplomatic discretion; at the 
same time it conveyed real and useful infor- 
mation, making for a better understanding. 
Mr. Beck’s lectures at Gray’s Inn on “The 
Nature of American Institutions and Their 
Bearing on International Relations” were 
particularly timely. Both spoke to select 


audiences and the British press reported 
their utterances intelligently. 

The significance of such things should 
not be underestimated. They are powerful 
aids in promoting that mutual understand- 
ing which is the surest guarantee of inter- 
national peace. The more one country 
knows of the actual workings of the insti- 
tutions of another, the less likely is it to form 
hasty and unfavorable judgment on the 
course of events therein. Thereby much 
useless friction is avoided. And the more 
one country resembles another in laws, 
languafe, customs and general outlook, the 
more necessary is it that essential distinc- 
tions in national viewpoint and govern- 
mental methods be made clear from time to 
time. For the danger of hasty judgment is 
all the greater when a people thinks it has at 
hand in its own ideas an infallible yardstick 
by which to judge what is happening in an- 
other country and another people’s mind. 

For this task of mutual international 
illumination no one is better fitted than the 
able lawyer. He speaks with authority upon 
the subject and he reaches those who have 
weight and influence in public affairs. Bat 
in explaining the law of his own nation, he is 
also explaining the people of it; for in a 
country of ordered freedom in no form do 
the people express themselves more fully 
than in the laws and institutions under 
which they live. The lawyer under such cir- 
cumstances is indeed an effective ambassa- 
dor of peace and good-will. 


OUR GUEST FROM FRANCE 


M. Henry Aubépin ranks among the 
most eminent personalities in the profession 
in his country. He comes of an old family 
which has for generations supplied the 
French Courts and the French Bar with able 
jurists. His father has for a long time been 
first president of the Tribunal of the Seine. 
M. Aubépin studied law at the University of 
Paris, where he was received a Doctor of 
Law with high honors. He was admitted to 
the Paris Bar and for more than twenty-five 
years has been practicing his profession. He 
is attached to the Court of Appeals in Paris, 
and is highly praised as a business lawyer. 

He will be welcome at San Francisco for 
his professional eminence, for the message 
he brings from our brother lawyers abroad 
and for the great country whose citizen he 
is and whose friendship with our own is tra- 
ditional. : 
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Jurisdiction in Cases Involving Construction of Carrier Tariffs—Statute Defining Common 
Carriers and Due Process of Law—Missouri Letter Service Law Constitutional— 
Mislabeling of Goods, Even Though Retailers Be Not Deceived, Is “Unfair Com- 
petition”—Packers and Stockyards Act—Playing of Organized Baseball 
Not Interstate Commerce—Sherman Act and Substantial Control 
of One Carrier by Another 





By Epcar Bronson TOLMAN 


Carriers—(a) Jurisdictional Distinctions 


Where a case involves solely the construction of a tariff, 
and the exercise of administrative discretion is not con- 
cerned, a court has jurisdiction without preliminary resort 
to the Interstate Commerce Commission. 


Great Northern Railway Co. v. Merchants Eleva- 
tor Co., No. 202, Adv. Ops. 551. 

Rule 10 of the tariff regulations of the Great 
Northern Railway Company provides for a charge of 
$5 for every car diverted or reconsigned on orders 
placed with the local freight agent. Applying this rule, 
the railway company charged the Merchants Elevator 
Company $80 for sixteen cars of corn shipped from 
out the state to Willmar, Minnesota, and after inspec- 
tion there, billed to a station beyond. The elevator 
company sued to recover this charge, claiming that its 
shipment fell within an exception in the tariff rules 
providing that Rule 10 should not apply to: 

(a) Grain... held in cars on track for inspec- 
tion and disposition orders incident thereto at billed 
destination or at points intermediate thereto. 

The trial court overruled the objection of the rail- 
way company that as the Interstate Commerce Com- 
mission had not construed this section, the court was 
without jurisdiction, and entered judgment for the 
shipper. This judgment was affirmed by the Supreme 
Court of Minnesota, and the case coming to the Su- 
preme Court of the United States on writ of certiorari, 
was again affirmed. 

Mr. Justice Brandeis delivered the opinion of the 
court. He held that the contention that in order that 
tariff rules should be uniformly construed the Com- 
mission must first pass upon them, was without merit, 
as any disputed construction could be appealed to the 
Supreme Court and thus uniformity be secured. The 
learned Justice then pointed out the important distinc- 
tion between cases involving on the one hand ques- 
tions of controverted fact or questions of administra- 
tive discretion as, for example, reasonableness of rates, 
and on the other hand, questions simply of law, such 
as the construction of words used in their ordinary 
meanings. In the first class of cases a conclusion or- 
dinarily involves a consideration of a mass of technical 
evidence, and hence the Commission must first be re- 
sorted to. This is true also in cases involving the 
construction of words used in special meanings, where 
a question of fact as to the existence of a special usage 
is concerned. The learned Justice said: 


Where the controversy over the writing arises in 
a case which is being tried before a jury, the decision 
of the question of fact is left to the jury, with instruc- 
tions from the Court as to how the document shall be 
construed, if the jury finds that the alleged peculiar 
meaning or usage is established. But where the docu- 


ment to be construed is a tariff of an interstate car- 
rier, and before it can be construed it is necessary to 
determine upon evidence the peculiar meaning of words 
or the existence of incidents alleged to be attached by 
usage to the transaction, the preliminary determina- 
tion must be made by the Commission; and not until 
this determination has been made, can a court take 
jurisdiction of the controversy. 


It was made clear that the cases relied on by the 
railway company were cases of the latter sort. Turn- 
ing to the case at bar, the learned Justice said: 


Here no fact, evidential or ultimate, is in con- 
troversy; and there is no occasion for the exercise of 
administrative discretion. The task to be performed 
is to determine the meaning of words of the tariff 
which were used in their ordinary sense and to apply 
that meaning to the undisputed facts. That operation 
was solely one of construction; and preliminary resort 
to the Commission was, therefore, unnecessary. 

A list of cases of both classes is appended in the 
margin of the opinion. 

The case was argued by Mr. John F. Finerty for 
the railway company, and by Mr. Harold G. Simpson 
for the elevator company. 


Carriers—(b) Due Process of Law 


A foreign corporation that has been admitted to do 
business in a state where statutes have already been en- 
acted under which it is held to be a common carrier, can- 
not contend that such statutes deny it due process of law. 


Pierce Oil Corporation v. Phoenix Refining Co., 
No. 172, Adv. Ops. 487. 

The Pierce Oil Corporation, organized under the 
laws of Virginia, maintained an oil pipe line entirely 
within the State of Oklahoma from certain oil fields to 
its refineries. For some years by special contract with 
the Phoenix Refining Company, a rival company, it 
also transported the oil of this company. When the 
Pierce Company refused to renew its contract, the 
Phoenix Company filed a complaint with the Oklahoma 
Corporation Commission seeking to have the Pierce 
Company declared a common carrier of oil. The 
Pierce Company defended on the ground that its pipe 
line was a private line, and that to subject it to the 
burdens of a common carrier would be to deprive it 
of its property without due process of law. The State 
Corporation Commission found that the Pierce Com- 
pany was a common carrier within the laws of Okla- 
homa. On appeal, the Oklahoma Supreme Court af- 
firmed this finding and added that as the Pierce Com- 
pany was admitted to do business long after the statutes 
under which the order was made were enacted, it would 
not be heard to contend that these statutes denied it 
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due process of law. Upon appeal to the Supreme 
Court of the United States this judgment was affirmed. 
Mr. Justice Clarke delivered the opinion of the 
Court. After referring to the provision in the Okla- 
homa Constitution establishing a Corporation Com- 
mission with large powers over pipe line companies, 
and to the statutes in question, by which pipe line com- 
panies are made common carriers, and by which cor- 
porations are denied the right to transport oil through 
pipes except as authorized therein, he said: 
When the large discretion which the State had to 
impose terms upon this foreign corporation as a con- 
dition of permitting it to engage in wholly intrastate 
business is considered (citing cases) the contention 
that this order, of a tribunal to the jurisdiction of 
which the company voluntarily submitted itself, made 
after notice and upon full hearing, deprives it of its 
property without due process of law, must be pro- 
nounced futile to the point almost of being frivolous. 
“By accepting the privilege it voluntarily consented 
to be bound by the conditions” attached to it (216 
U. S. 56, 66), and, while enjoying tHe benefits of that 
privilege, it will not be heard to complain that an 
order, plainly within the scope of statutes in effect 
when it entered the state, is unconstitutional, 
The case was argued by Mr. Preston C. West for 


the Pierce Company. 


Constitutional Law—Due Process and Equal 
Protection 


The Missouri Service Letter Law, requiring every em- 
ployer to give an employee leaving his service a letter 
setting forth the character of his employment and the rea- 
sons for his leaving, is not repugnant to the due process 
or the equal protection clause of the Federal Constitution. 


Prudential Insurance Company of America v. 
Cheek, No. 149, Adv. Ops. 626. 


Robert T. Cheek sued the Prudential Insurance 
Company, his former employer, for damages resulting 
to him from the failure of the defendant to give him a 
service letter as required by Section 3020, Missouri 
Revised Statutes, 1909. This section is as follows: 

“Whenever any employe of any corporation doing 
business in this State shall be discharged or voluntarily 
quit the service of such corporation, it shall be the 
duty of the superintendent or manager of said cor- 
poration, upon the request of such employe (if such 
employe shall have been in the service of said corpora- 
tion for a period of at least ninety days), to issue to 
such employe a letter, duly signed by such superin- 
tendent or manager, setting forth the nature and char- 
acter of service rendered by such employe to such 
corporation and the duration thereof, and truly stating 
for what cause, if any, such employe has quit such 
service; and if any such superintendent or manager 
shall fail or refuse to issue such letter to such employe 
when so requested by such employe, such superintend- 
ent or manager shall be deemed guilty of a mis- 
demeanor, and shall be punished by a fine in any sum 
not exceeding five hundred dollars, or by imprison- 
ment in the county jail for a period not exceeding one 
year, or by both such fine and imprisonment.” 


To one count based on this statute Cheek joined 
another based on an alleged agreement between de- 
fendant and certain other insurance companies whereby 
each agreed not to employ within two years any man 
leaving the service of another. In the trial court de- 
fendant obtained a judgment on demurrer. The Su- 
preme Court of Missouri overruled the objection that 
the act violated the Fourteenth Amendment, reversed 
the judgment and remanded the cause. On the trial 
plaintiff obtained a verdict on both counts. Judgment 
upon this verdict was affirmed by the St. Louis Court 
of Appeals, and cn writ of error to this court from 


the Supreme Court of the United States, was again 

rmed. 

Mr. Justice Pitney delivered the opinion of the 
Court. He quoted from the decision of the Missouri 
Supreme Court that, in sustaining the statute, ex- 
plained that it was enacted to remedy public evils aris- 
ing from the custom of corporations whereby they 
refuse to employ applicant wage earners without in- 
formation as to their previous employment. He then 
said: 

That freedom in the making of contracts of per- 
sonal employment, by which labor and other services 
are exchanged for money or other forms of property, 
is an elementary part of the rights of personal liberty 
and private property, not to be struck down directly 
or arbitrarily interfered with, consistently with the 
due process of law guaranteed by the Fourteenth 
Amendment, we are not disposed to question (citing 
cases). 

But the right to conduct business in the form of a 
corporation and as such to enter into relations of em- 
ployment with individuals, is not a natural or funda- 
mental right. It is a creature of the law; and a State 
in authorizing its own corporations or those of other 
States to carry on business and employ men within its 
borders may qualify the privilege by imposing such 
conditions and duties as reasonably may be deemed 
expedient in order that the corporation's activities may 
not operate to the detriment of the rights of others 
with whom it may come in contact, | ot 

The statute in question is of this character; in it 
the legislature has recognized that, by reason of the 
systematic methods of engaging and dismissing em- 
ployees that employing corporations themselves estab- 
lished, “letters of dismissal,” or something of the kind, 
are not only customary, but a matter of necessity to 
those seeking employment, as well as to the corpora- 
tions themselves, perhaps more necessary to those- 
seeking employment, because of their want of organ- 
ization, than to the corporations. 

The learned Justice called attention to the many 
statutes of this sort recently passed, and the wide- 
spread belief in the necessity for such regulation that 
they evidence. Various cases relied on by the plaintiff 
in error were distinguished. In some of these the 
statutes in question were held to violate provisions in 
State Constitutions, while in others the acts held in- 
valid imposed. upon employers additional burdens be- 
yond the simple provisions of the Missouri act. In 
regard to cases relying upon invasions of a “liberty 
of silence” as a ground for invalidity, it was said: 

But, as we have stated, neither the Fourteenth 
Amendment nor any other provision of the Constitu- 
tion of the United States imposes upon the States any 
restrictions about “freedom of speech” or the “liberty 
of silence”; nor, we may add, does it confer any right 
of privacy upon either persons or corporations. 

In reply to the argument that the act violated the 
“equal protection” clause, the learned Justice said: 

As we are assured by the opinion of the supreme 
court, the mischiefs to which, the statute is directed are 
peculiarly an outgrowth of existing practices of cor- 
porations and are susceptible of a corrective in their 
case not so readily applied in the case of individual 
employers, mao less systematic in their meth- 
ods of employment and dismissal. There is no diffi- 
culty, therefore, in sustaining the legislature in placing 
corporations in one class and individuals in another. 

To the contention that to permit recovery under 
the second count would be to deprive the corporation 
of property without due process of law, he said: 

: The Supreme Court held (192 S. W. Rep. 393) that 
the corporations had no lawful right to enter into a 
combination or agreement effect of which was to take 
from them the right to employ whomsoever they 
deemed proper, and at the same time deprive former 
employees of their constitutional right to seek em- 
ployment. It seems to us clear that the State might, 
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without conflict with the Fourteenth Amendment, 

enact through its legislative department a statute pre- 

cisely to the same effect as the rule of law and public 

policy declared by its court of last resort. And for 

the purposes of our jurisdiction it makes no difference, 

under that Amendment, through what department the 

State has acted. The decision is as valid as a statute 

would be. 

The Chief Justice, Mr. Justice Van Devanter, and 

Mr. Justice McReynolds dissented, but wrote no opin- 
ion, 

Mr. John H. Holliday argued for plaintiff in 


error. 


In Chicago, Rock Island, Pacific Railway Co. v. 
Perry, No. 19, Adv. Ops. 635, a simiJar statute, enacted 
by the legislature of Oklahoma, was sustained as con- 
stitutional. Daniel J. Perry sued the railroad company 
for damages resulting from the failure of the company 
to state the true reason for his leaving the company’s 
service as required by the statute. A judgment for 
plaintiff in the trial court was affirmed by the Supreme 
Court of Oklahoma, and on writ of error to that court 
from the Supreme Court of the United States, was 
again affirmed on the reasoning in Prudential Insur- 
ance Co. of America v. Cheek, supra. 

Mr. Justice Pitney delivered the opinion of the 
Court. This Oklahoma act provided that the service 
letter be written entirely on a sheet of white paper, 
not on a printed blank, and, if written on a typewriter 
to be signed in black ink. Other provisions required 
the use of an official seal or stamp, and prevented the 
use of any other and confusing devices. Concerning 
these provisions the learned Justice said: 

Manifestly these provisions are designed to insure 
the authenticity of the document, to prevent fabrica- 
tion and alteration, and to make sure that it shall not 
only be fair and plain upon its face, but shall exclude 
any cryptic meaning. They are contrived to prevent 
the purpose of the Act from being set at naught by the 
giving of fraudulent service letters, which while bear- 
ing one meaning to the employee might bear another 
and very different one to the prospective employer to 
whom they might be presented. The Act being valid 
in its main purpose, these provisions intended to carry 
it into effect, must be sustained. 

The act applied only to public service corporations 
and contractors working for them. To the contention 
that this discrimination amounted to arbitrary classi- 
fication, he said: 

We are not advised of the precise reasons why 
the legislature chose to put the policy of this statute 
into effect as to public service corporations, without 
going further; nor is it worth while to enquire. It 
may have been that the public had a greater interest 
in the personnel of the public service corporations, or 
that the legislature deemed it expedient to begin with 
them as an experiment—or any one of a number of 
other reasons. It was peculiarly a matter for the legis- 
lature to decide, and not the least substantial ground 
is present for believing they acted arbitrarily. 

The same dissent was announced. 

Edward S. Vaught, Jean S. Everest and Phil. D. 
Brewer argued the case for defendant in error. 

Federal Trade Commission—Unfair Competition 

The labeling of goods, in fact made partly of cotton, 
as “wool,” etc., even if retailers are not deceived thereby, 
is an unfair method of competition which the Federal 
Trade Commission is empowered to order discontinued. 

Federal Trade Commission v. Winsted Hosiery 
Co., No. 333, Adv. Ops. 442. 

The Winsted Hosiery Company manufactured and 
sold underwear labeled “Natural Merino” “Grav 


Wool,” “Natural Worsted,” or “Natural Wool.” This 
underwear was largely composed of cotton. After 
proper proceedings the Federal Trade Commission or- 
dered the discontinuance of the use of such labels un- 
less accompanied by words clearly indicating the*pres- 
ence of fibet other than wool. The Circuit Court of 
Appeals for the Second Circuit set aside this order, 
holding that the Commission was not empowered to 
prevent the practice objected to. On writ of certiorari 
to the Supreme Court, the decree was reversed. 
_ Mr. Justice Brandeis delivered the opinion of the 
Court. He reviewed the findings of fact whereby it 
appeared that the labels in question induced un- 
scrupulous salesmen to sell the underwear as made 
entirely of wool, and thus enabled the manufacturer 
to obtain an advantage over competitors marking their 
goods “Cotton and Wool.” Then turning to the argu- 
ment which prevailed below, to the effect that as the 
labels objected to were well understood by the trade 
to apply to goods made partly of cotton and as hence 
competitors were not deceived thereby, their use was 
not unfair competition, he said in part: 
_ The fact that misrepresentation and misdescrip- 
tion have become so common in the knit underwear 
trade that most dealers no longer accept labels at their 
face value, does not prevent their use being an unfair 
method of competition. A method inherently unfair 
does not cease to be so because those competed against 
have become aware of the wrongful practice. Nor does 
it cease to be unfair because the falsity of the manu- 
facturer’s representation has become so well known 
to the trade that dealers, as distinguished from con- 
sumers, are no longer deceived. The honest manu- 
facturer’s business may suffer, not merely through a 
competitor’s deceiving his direct customer, the retailer, 
but also through the competitor’s putting into the 
hands of the retailer an unlawful instrument, which 
enables the retailer to increase his own sales of the 
dishonest goods, thereby lessening the market for the 
honest product. That a person is a wrongdoer who so 
furnishes another with the means of consummating a 
fraud has long been a part of the law of unfair com- 
petition. And trademarks which deceive the public 
are denied protection, although members of the trade 
are not misled thereby. As a substantial part of the 
public was still misled by the use of the labels which 
the Winsted Company employed, the public had an 
interest in stopping the practice as wrongful; and 
since the business of its trade rivals who marked their 
goods truthfully was necessarily affected by that prac- 
tice, the Commission was justified in its conclusion that 
the practice constituted an unfair method of competi- 
tion; and it was authorized to order that the practice 
be discontinued. 
Mr. Justice McReynolds dissented but wrote no 
opinion, 
The case was argued by Solicitor General Beck 
for the Commission and by Mr. Melville J. France for 
the Winsted Hosiery Company. 


Interstate Commerce.—Packers and Stockyards Act 


The business done in stockyards by dealers and com- 
mission men between the receipt of live stock from the 
ranges and shipment of them to the consumer is such a 
part of interstate commerce as to be subject to Federal 
regulation. 

Stafford v. Wallace, No. 687, Burton v. 
No. 691, Adv. Ops. 469. 

In No. 687 certain commission men in the Union 
Stockyards of Chicago brought a bill against the Sec- 
retary of Agriculture and the United States Attorney 
for the Northern District of Illinois, asking that en- 
forcement of the Packers and Stockyards Act, ap- 
proved August 15, 1921, be enjoined. In No. 691 a 
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similar bill was brought by certain commission men 
against the United States Attorney only. The bills 
set out the nature of the Union Stockyards and Transit 
Company, and the nature of the business done there. 
They averred that live stock are shipped to the yards 
consigned to the commission men, and that when the 
stock are received by them, transportation is at an end. 
They alleged that the commission men sell for com- 
mission only, remitting the balance to the shippers and 
that they sell to four classes: (1) purchasers buying 
the stock for slaughter in the Union Yards; (2) pur- 
chasers buying for slaughter in other yards; (3) 
purchasers buying to feed and fatten the stock; and 
(4) dealers and traders. These last buy and sell for 
their own profit, and have nothing to do with the ship- 
ment from the yards of what they sell. 

The District Court for the Northern District of 
Illinois denied the injunctions, and upon appeal to the 
Supreme Court the decrees were affirmed. 

The Cuter Justice delivered the opinion of the 
Court. After stating the fact above summarized, he 
reviewed the data offered by the Federal Trade Com- 
mission to the House Committee Hearings before the 
Committee on Agriculture wherein was set out the 
great power exercised by the “Big Five” packers over 
the meat industry. In this report it was emphasized 
that the packers’ control over the stockyards, and hence 
over the pens and other facilities used by the dealers 
and commission men, contributed largely to this power. 
The shippers complained that the packers abused their 
contro! by a number of unfair practices which worked 
to the prejudice of the shippers. These practices in- 
cluded the suppression of competition by agreements 
among packers, excessive charges for stockyards facil- 
ities, unnecessary duplication of commissions, and the 
restriction, by virtue of a monopoly exercised by = 
company in which packers were largely interested, of 
the price of dead cattle for rendering purposes. 

After reviewing this situation, which led to the 
passage of the act in question, the learned Chief Jus- 
tice said: 

It is helpful for us in interpreting the effect and 
scope of the Act in order to determine its validity to 
know the conditions under which Congress acted. 

He then described the act in the following words: 

The Packers and Stockyards Act of 1921 seeks to 
regulate the business of the packers done in interstate 
commerce and forbids them to engage in unfair, dis- 
criminatory or deceptive practices in such commerce, 
or to subject any person to unreasonable prejudice 
therein, or to do any of a number of acts to control 
prices or establish a monopoly in the business. It 
constitutes the Secretary of Agriculture a tribunal to 
hear complaints and make findings thereon, and to 
order the packers to cease any forbidden practice. An 
appeal is given to the Circuit Court of Appeals from 
these findings and orders. They are to be enforced by 
the District Court by penalty if not appealed from and 
if disobeyed. Title III concerns the stockyards and 
provides for the supervision and control of the facil- 
ities furnished therein in connection with the receipt, 
purchase, sale on commission basis or otherwise, of 
live stock and its care, shipment, weighing or handling 
in interstate commerce. A stockyards is defined to be 
a place conducted for profit as a public market, with 
pens in which live stock are received and kept for sale 
or shipment in interstate commerce. Yards with a 
superficial area less than 20,000 square feet are not 
within the Act. Stockyard owners, commission men 
and dealers are recognized and defined and the two 
latter are required to register. The Act requires that 
all rates and charges for services and facilities in the 
stockyards and all practices in connection with the live 
stock passing through the yards shall be just, reason- 
able, non-discriminatory and non-deceptive, and that 
a schedule of such charges shall be kept open for 


public inspection and only be changed after ten days’ 
notice to the Secretary of Agriculture, who is made 
a tribunal to inquire as to the justice, reasonableness 
and non-discriminatory or non-deceptive character of 
every charge and practice, and to order that it cease, 
if found to offend, with the same provisions for appeal 
and enforcement in court as in the case of offending 
packers. The Secretary is given power t6 make rules 
and regulations to carry out the provisions, to fix rates 
or a minimum or maximum thereof and to prescribe 
how every packer, stockyard owner, commission man 
and dealer shall keep accounts. 

The learned Chief Justice pointed out how com- 
pletely the shipper of live stock is dependent on the 
commission men, and how great is the opportunity of 
the packer to prejudice the shipper, absent from the 
scene of the sale, by controlling the dealers and com- 
mission men. He made clear that the sales made bv 
the commission men were merely essential incidents in 
the great flow of meat products from West to East. 
There was no doubt, he said, that the stockyards are 
subject to national regulation, or that in the receipt 
and delivery of live stock by rail the stockyards are ar 
interstate commerce agency. He then said: 

The only question here is whether the business 
done in the stockyards between the receipt of the live 
stock in the yards and the shipment of them therefrom 
is a part of interstate commerce, or is so associated 
with it as to bring it within the pcwer of national 
regulation. 

Largely relied on was the case of Swift v. United 
States, 196 U. S. 375. In this case a bill in equity 
against these same packers, charging them with con- 
spiring to obstruct interstate commerce, was held good. 
and chief among the acts relied on to constitute such 
an interference with interstate commerce were certain 
methods whereby rates were controlled. The learned 
Chief Justice quoted from this case in part as follows: 

Commerce among the States is not a technical 
legal conception, but a practical one, drawn from the 
course of business. When cattle are sent for sale from 
a place in one State, with the expectation that they will 
end their transit after purchase, in another, and when 
in effect they do so, with only the interruption neces- 
sary to find a purchaser at the stockyards, and when 
this is a typical, constantly recurring course, the cur- 
rent thus existing is a current of commerce among the 
States, and the purchase of the cattle is a part and 
incident of such commerce. What we say is true at 
least of such a purchase by residents in another State 
from that of the seller and of the cattle... . 

Returning to the act under examination, he said: 

The language of the law shows that what Con- 
gress had in mind primarily was to prevent such con- 
spiracies by supervision of the agencies which would 
be likely to be employed in it. If Congress could pro- 
vide for punishment or restraint of such conspiracies 
after their formation through the Anti-Trust Law as 
in the Swift case, certainly it may provide regulation 
to prevent their formation. 

The position taken by the learned Chief Justice 
was amply supported by cases cited and quoted, 
wherein the power of Congress in respect to intrastate 
commerce incidentally interwoven with interstate com- 
merce, is affirmed. Various authorities relied on by 
the appellants were distinguished, and the conclusion 
reached in the following paragraph: 

As already noted, the word “commerce,” when 
used in the Act, is defined to be interstate and foreign 
commerce. Its provisions are carefully drawn to ap- 
ply only to those practices and obstructions which in 
the judgment of Congress are likely to affect inter- 
state commerce prejudicially. Thus construed and ap- 
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plied, we think the Act clearly within Congressional 
power and valid. 

Mr. Justice McReynolds dissented, but wrote no 
opinion. 

Mr. Elwood G. Gooman argued the case for the 
commission men in No. 687, and Mr. Levy Mayer for 
the dealers in No. 691. Solicitor General Beck argued 
both.cases for the federal authorities. 


Sherman Act.—(a) Interstate Commerce Under 


The playing of organized professional baseball is not 
interstate commerce, and hence its participants do not 
come within the Sherman Act. 


The Federal Baseball Club of Baltimore vs. The 
National League, No. 204, Adv. Ops. 588. 

The Baltimore Baseball Club, a member of the 
Federal League, brought suit against the National and 
American Leagues, the ball clubs composing them and 
certain officers, claiming that defendants conspired to 
monopolize the baseball business. The plaintiff al- 
leged that the defendants destroyed the Federal League 
and its competition by inducing its constituent clubs 
to leave the League, and asked triple damages as pro- 
vided by the Anti-Trust Act. A judgment for the 
plaintiff was reversed by the Court of Appeals of the 
District of Columbia, that court holding that defend- 
ants were not within the Sherman Act. Upon appeal 
to the Supreme Court, judgment entered for defend- 
ants was affirmed. 

Mr. Justice Holmes delivered the opinion of the 
court and approved the view of the Court of Appeals 
in the following words: 

The fact that in order to give the exhibitions the 
League must induce free persons to cross state lines 
and must arrange and pay for their doing so is not 
enough to change the character of the business. Ac- 
cording to the distinction insisted upon in Hooper v. 
California, 155 U. S. 648, 655, the transport is a mere 
incident, not the essential thing. That to which it is 
incident, the exhibition, although made for money, 
would not be called trade or commerce in the com- 
monly accepted use of those words. As it is put by 
the defendant, personal effort, not related to produc- 
tion, is not a subject of commerce. That which in its 
consummation is not commerce does not become com- 
merce among the States because the transportation 
that we have mentioned takes place. To repeat the 
illustrations given by the Court below, a firm of law- 
yers sending out a member to argue a case, or the 
Chautauqua lecture bureau sending out lectures, does 
not engage in such commerce because the lawyer or 
lecturer goes to another State. 

The case was argued for the plaintiff in error by 

Messrs. Charles A. Douglas and William L. Marbury, 


and for defendants in error by Mr. George Wharton 
Pepper. 


Sherman Act.—(b) Control of One Carrier by 
Another 


The doctrine of United States v. Union Pacific Rail- 
road Co., 226 U. S. 61, that a substantial control by one 
railroad system over another violates the Sherman Act re- 
affirmed. This doctrine applies to the control by the 
Southern Pacific over the Central Pacific. The approval 
by the Government of a debt settlement involving these 
two railroads was not also an approval of acts relied 
on here as violations of the Sherman Act. 


The United States v. Southern Pacific Co., No. 5, 
Adv. Ops. 574. 

The United States filed a bill in the District Court 
of the United States for the District of Utah, against 











the Southern Pacific Company, its directors and offi- 
cials, the Central Pacific Railway Company and the 
Union Trust Company of New York. The bill charged 
that the defendants conspired to obstruct interstate 
commerce in violation of the Sherman Act, and asked 
that the ownership acquired by the Southern Pacific 
Company of the controlling interest in the capital stock 
of the Central Pacific Railway Company be decreed to 
be in violation of that and certain other acts, and that 
the Southern Pacific Company be required to dispose 
of such stock and relinquish such control. After the 
testimony was taken, the District Court dismissed the 
petition. Upon appeal to the Supreme Court, that 
court held that the acts relied on constituted a viola- 
tion of the Sherman Act as alleged. Accordingly the 
decree was reversed and the cause remanded with di- 
rections to enter a decree severing the control of the 
Southern Pacific Company over the Central Pacific 
Company. 

Mr. Justice Day delivered the opinion of the 
Court. He reviewed the course of railroad history in 
the territory west of the Missouri River and the many 
changes in corporate control of the lines therein. He 
then said: 

The outstanding facts, and those essential to be 
considered in the view which we take of this branch of 
the case, are: The Central Pacific Railroad extends 
from the Bay of San Francisco to Ogden, Utah, with 
a branch extending north from Roseville in central 
California to the northern boundary of California; and 
to Kirk in Oregon; and a branch extending south 
from Lathrop in Central California to Goshen, Cali- 
fornia; and a branch extending south from Hazen in 
Nevada to Mojave in California; and a branch from 
Fernley in Nevada to Susanville, California; and a 
short line in Oregon from Oakridge to Natron. At 
Ogden, the Central Pacific connects with the Union 
Pacific, extending to Omaha, Nebraska, and to Kansas 
City, Missouri; connecting at Ogden with the Denver 
& Rio Grande Railroad, and with other connecting 
roads eastwardly to the Missouri River; and from the 
Missouri River to the central and eastern parts of the 
United States. 

The Southern Pacific system extends from San 
Francisco Bay by way of El Paso to Galveston, Texas, 
and to New Orleans, there connecting with steamship 
lines to New York City controlled by the Southern 
Pacific. At El Paso it connects with the Rock Island 
which runs to Omaha and Chicago; at New Orleans it 
connects with roads extending to points in the cen- 
tral and eastern parts of the United States. It owns 
branches in Texas, Arizona, New Mexico, Oregon and 
many in California. 

Thus the Central Pacific, it was pointed out, con- 
stitutes one great system of transportation between the 
east and the west, and the Southern Pacific, with its 
connections, forms another. 

Counsel for the defendants had realized that the 
Union Pacific case, 226 U. S. 61, in which it was held 
that the acquisition by the Union Pacific of enough 
stock in the Southern Pacific to control that system 
was violative of the Sherman Act, if not distinguished, 
practically determined the issues at bar against their 
clients, and hence they had devoted much of their ar- 
gument to attempts to show that the situation in the 
present case was not the same. They contended that 
the decision there rested only on the fact that a then 
existing competition was restrained through the pur- 
chase by the Union Pacific of the control of the South- 
ern Pacific in 1901. To this the learned Justice said: 

... The principle of that decision and of the pre- 
vious cases upon which it rested was broader than the 
mere effect upon existing competition between the two 

systems, 
Such combinations, not the result of normal and 
natural growth and development, but springing from 
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the formation of holding companies, or stock pur- 
chases, resulting in the unified control of different 
roads or systems, naturally competitive, constitute 
“a menace and a restraint upon that freedom of com- 
merce which Congress intended to recognize and pro- 
tect and which the public is entitled to have protected.” 
Northern Securities Company v. United States, 193 
U. S. 197, 327. 

He also cited the Union Pacific case, supra, and 
United States v. Reading Company, 253 U. S. 26, 57, 
58, 59, and continued: 

These cases, collectively, establish that one system 
of railroad transportation cannot acquire another, nor 
a substantial and vital part thereof, when the effect of 
such acquisition is to suppress, or materially reduce 
the free and normal flow of competition in the chan- 
nels of interstate trade. 

The learned Justice found ample evidence of prac- 
tices whereby the Southern Pacific, by grant of special 
facilities, prompt consideration of claims, and other 
means, caused to be shipped over its line freight which 
would ordinarily move over the shorter line of the 
Central Pacific Railroad. Hence, said he: 

_ +». we reach the conclusion that the stock owner- 
ship in the Central Pacific acquired by the Southern 
Pacific is violative of the Sherman Act within the 
principles settled by this court, certainly since the 
decision in the Northern Securities case, in 1903; and 
that such stock ownership must be divested from the 
Southern Pacific Company unless the special circum- 
stances and defenses set up and relied upon by the 
defendants are to prevail. 

One of these defenses, which had been successful 
in the District Court, was that the Southern Pacific and 
the Central Pacific had been substantially united as one 
system before the acts complained of were done. But 


the learned Justice pointed out that the roads were al- 
ways separate corporations, and were so recognized by 


Congress, and that during some periods the directors 
were different, and the majority of stock separately 
held. Therefore, he said: 

We cannot accept the theory of prior practical 
consolidation as a justification for a violation of the 
Sherman Act resulting from the stock control acquired 
in 1899. 

In 1885 the Central Pacific was leased to the 
Southern Pacific for 99 years, although in 1893 the 
agreements it contained were cancelled except in so far 
as they related to the operation of the Central Pacific 
prior to January 1, 1894. To the contention that this 
lease constituted an existing legal acquisition before 
the transfer of stock here attacked, the learned Justice 
replied that Congress, although repeatedly legislating 
in respect to the Central Pacific Company, had not 
authorized or approved this lease. He then said: 

In our view the lease for 99 years by the Central 
Pacific to a rival and competitive company could not 
legally be made without authorization by Federal legis- 
lation. In the absence of such action the Central Pa- 
cific had not the corporate capacity to make the lease 
(citing cases). Moreover, it is authoritatively settled 
by decisions of this court that no previous contracts or 
combinations can prevent the application of the Sher- 
man Act to compel the discontinuation of illegal com- 
binations. After Congress exercises its authority to 
regulate interstate commerce conduct becomes illegal 
which has the effect of contracts, conspiracies, or 
combinations to restrain the freedom of interstate 
trade, or to monopolize the same in whole or in part. 

The lower court had found that the settlement of 
the Central Pacific debt in 1899 was a practical con- 
struction of the Sherman Act and demonstrated that 
the Southern Pacific control over the Central Pacific 
was not within its condemnation. This settlement was 
arranged by a Federal commission created and em- 


powered by act of Congress. By the terms of this 
settlement the debt of the Central Pacific on account 
of government aid was reduced to certain promissory 
notes, and gold bonds were issued, secured by first 
mortgage on all Central Pacific lines. It was well un- 
derstood that the commissioners contemplated that these 
bonds would be guaranteed by the Southern Pacific, 
but no mention of the guaranty was made in the report 
of the commission to the House of Representatives. 
This settlement was part of a plan. formulated by 
Messrs. Speyer & Co., New York bankers, and this 
plan provided for the acquisition of the Central Pacific 
stock by the Southern Pacific. Although no provision 
for such acquisition appeared in the terms of settle- 
ment or in the report to Congress, the Speyer plan 
achieved wide publicity. The District Court held that, 
unless the Southern Pacific had sufficient corporate 
interest in the Central Pacific, to guaranty its bonds 
would have been ultra vires, and that as the commission 
accepted the guaranty, it in effect approved the interest 
of the Southern Pacific in the Central Pacific. To this 
argument the following was said: 


We are unable to accept this view. The commis- 
sion with the approval of the President was author- 
ized to settle the Central Pacific debt in accordance 
with the terms of the Act of 1898. It did not under- 
take to exercise authority not conferred upon it by 
giving immunity from the penalties of the Sherman 
Act. The Attorney General testified that the Act was 
not mentioned in the course of the discussion. The 
Southern Pacific Company’s guaranty of the new 
bonds was made, so far as that Company was con- 
cerned, from motives of self-interest sufficient in the 
opinion of those who controlled it to warrant such 
action. The commissioners, acting from the Govern- 
ment, accepted such guaranty. They did not thereby 
condone, or intend to condone, any act which had the 
effect to violate the Sherman Act. Nor could this set- 
tlement estop the Government from prosecuting an 
action under the provisions of the Act. 


It was also held that the decree in the Union Pa- 
cific case was nct res judicata, because the Central 
Pacific was not there a party, and that the Government 
was not barred by laches in the present suit. 

Mr. Justice McKenna delivered a dissenting opin- 
ion, at the beginning of which he said: 


I am unable to concur in the opinion and judg- 
ment of the Court. To this I feel constrained because 
I think it is unjust for the Government to enforce a 
dissolution of the relation existing between the Cen- 
tral Railway Company and the Southern Pacific Com- 
pany. I put my action on that ground alone though 
much can be said on the other grounds urged by the 
Government and contested by the appellee companies. 

He declared that the settlement of 1899 was a 
justifiable substitute of the rights and control which 
the Southern Pacific, as lessee, had of the Central Pa- 
cific. The following excerpts give the tenor of his 
opinion : 

The power given to the commissioners was neces- 
sary to and commensurate with the purpose. The 
power was “to settle the indebtedness” “upon such 
terms and in such manner” as “might be” “agreed upon,” 
and to take “such security as” might “seem expe- 
dient.” ... 

Necessarily, therefore, there was power to view 
the situation and judge of it, its legal and practical 
aspects, and what was possible in law and fact in the 
interest of all concerned to be done and it may be 
presumed that the Commission found that there was 
nothing exigent in the situation or that demanded the 
separation of the Southern Pacific from the Central 
Pacific, and that the guarantee of the former could be 
accepted, and all that would follow from it. And it is 
so to be remembered that the action of the Commis- 
sion received the sanction of the President, and was 
reported to Congress. If either had objected, the 
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settlement as planned could not have been accom- 
plished, and both would have objected if they had dis- 
cerned anything sinister or inimical to law in it or 
that would result from it. ee 

I repeat, and summarize, that the situation was of 
great concern to the Government. Its solution was 
the consummation desired, and through the aid of the 
Southern Pacific. The company’s guarantee was as- 
surance to the business world that behind the notes 
and bonds of the Central Pacific were the great prop- 
erties of the Southern Pacific and the competency of 
its management. And the company made sacrifices in 
addition to the guarantee and they, and it, were ac- 
cepted by the Government and, therefore, the benefit 
that the company expected cannot be denied it. 

There was no thought in anyone’s mind that the 
acquisition of stock by the Southern Pacific in the 
Central Pacific would be a restraint upon competition, 
or a detriment to the public interest. ... 

The case was argued by Solicitor General Beck 
and Mr. Edward F. McClennen for the federal author- 
ities, and by Messrs. Garret W. McEnerney and Joseph 


Paxton Blair for the railroad companies. 


Sherman Act—(c) Judicial Discretion in 
Dissolving Combination 

In order to secure complete dissolution of a combination 
found to be in restraint of interstate commerce, where a 
mortgage covers several items of property of such char- 
acter that their common ownership or operation violates the 
Anti-Trust laws, a court may separate out one of the items, 
free it from the lien, and substitute therefor its judicially 
ascertained equivalent. Where in pursuance to such a sep- 
aration the court distributes such forbidden assets to stock- 
holders, the preferred stockholders may share therein as 
well as the common stockholders, where the preference is 


only as to dividends. F 
Continental Insurance Co. v. Reading Co., No. 


609, and Prosser v. Reading Co., No. 610, Adv. Ops. 
594. 

These cases presented two questions, first, whether 
a decree of the District Court of the United States 
for the Eastern District of Pennsylvania, entered 
under a mandate from the Supreme Court in United 
States v. Reading Co., 253 U. S. 26, was in accord- 
ance therewith, and, second, whether it did equity to 
the appellants. Upon appeal to the Supreme Court 
the decree was affirmed with modifications. 

By a reorganization scheme adopted in 1895 the 
Reading Company, a corporation created under spe- 
cial charter granted by the legislature of Pennsylvania 
prior to the constitution of 1874, became the~holding 
company of several other corporations. It acquired 
the entire capital stock, the real estate and other prop- 
erty, and most of the bonds of the Philadelphia and 
Reading Railway Company, and all of the capital 
stock of the Philadelphia and Reading Coal Company. 
This coal company, the largest in the Schuylkill an- 
thracite field, depended on the just-mentioned Read- 
ing Railway Company for transportation of its coal 
from mines to markets. The Reading Company (the 
holding company) also acquired a majority of the 
stock of the New Jersey Central Railroad Company, 
which in turn owned 90 per cent. of the stock of the 
Lehigh and Wilkes-Barre Coal Company. The 
Reading Company and the Reading Coal Company 
jointly gave a general mortgage, secured by the prop- 
erty and stock of both the Reading Railway Company 
and the Reading Coal Company, and on this mort- 
gage bonds were issued. About $93,000,000 of these 
bonds were outstanding at the date of the suit. 

In the original suit, instituted by the United 
States, the Supreme Court found that this arrange- 
ment was a combination to restrain and monopolize 
interstate commerce in anthracite coal, in violation of 









the Sherman Act, and remanded the case to the Dis- 
trict Court, directing a decree dissolving the whole 
combination of the four companies with the Reading 
Company and providing for such disposition of the 
stocks, bonds and property of the Reading Company 
as might be necessary to establish the entire inde- 
pendence of each company from the others, to the 
end that the affairs of all of them might be conducted 
in harmony with law. In pursuance to this mandate 
the District Court entered a decree containing a plan 
for the dissolution. This plan required the Reading 
Company to assume the whole liability of the general 
mortgage and to save harmless therefrom the Reading 
Coal Company and a successor to be created and con- 
trolled under the supervision of the Court, in con- 
sideration of $10,000,000 cash or current assets and 
$25,000,000 in bonds secured by a mortgage to be 
given by the new Coal Company on all its prop- 
erty. The Reading Company was to transfer to this 
new Reading Coal Company its interest, subject to 
the lien of the general mortgage, in all the stock of 
the old Reading Coal Company. The new Reading 
Coal Company was to issue stock with no par valu: 
to trustees to be appointed by the District Court, an:' 
these trustees were to transfer to the Reading Con 
pany assignable certificates of interest in this stock. 
Thus the stock was to be distributed pro rata among 
the stockholders of the Reading Company, but they 
were not to be permitted to hold both stock of the 
Reading Company and of the new Reading Coal 
Company. In this manner it was aimed to secure 
separate control of the two companies. The plan 
provided that the Reading Railway Company was to 
be merged with the Reading Company, which, by 
surrendering certain franchises, was to become a rail- 
way company subject to regulation as a common car- 
rier. Further provisions in the plan turned over to 
the court for disposition stock in the New Jersey 
Railroad Company owned by the Reading Company, 
and separated the Wilkes-Barre Coal Company from 
the New Jersey Railroad Company by directing the 
sale of stock in the latter to persons not owning 
stock in any of the other companies. 

The Curer Justice delivered the opinion of the 
Court. He first considered the question as to whether 
the plan formulated by the District Court would ac- 
complish the ends sought by the mandate of the Su- 
preme Court. It was argued that as under the plan 
the lien of the general mortgage still covered the 
capital stock and the properties of the Reading Coal 
Company, there would remain such community of 
interest between that company and the Reading Com- 
pany as to leave in the Reading Company some meas- 
ure of control over the Coal Company. Thus, it was 
pointed out, the presence of this lien furnished a mo- 
tive for the Coal Company to help the Reading Com- 
pany, by discriminating in its favor, to preserve its 
solvency. Attention was also directed to the interest 
which the Reading Company would have in the con- 
tinuing ability of the Coal Company to avoid default 
on the proposed mortgage for $25,000,000. For these 
reasons it was argued that the plan should release the 
stock and properties of the Reading Coal Company 
from the lien of the general mortgage, and provide 
either for the sale of the stock and properties out- 
right, or for the payment to each bondholder of a 
cash consideration for his release. That the plan did 
not in fact include such a release was due, first, to the 
opposition raised thereto by the trustee and the bond- 
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holders, and, second, to apprehension that the disrup- 
tion of the general mortgage would further weaken 
public confidence in a time of serious financial and 
industrial depression. 

The learned Chief Justice reviewed these facts 
and arguments, and then said: 

We agree with the Attorney General in his dis- 
inclination to insist upon such a sale under the circum- 
stances. Since the time of settling the decree, how- 
ever, a change for the better has come in the financial 
situation. We think that this justifies us now in making 
some modifications in the plan which were not pre- 
sented to the parties or considered by the court, pos- 
sibly because they might have been unwise in the criti- 
cal conditions then existing. They involve a departure 
from the contract provisions of the general mortgage 
and the bonds it secures. 

The petition of the trustee pointed out that 
neither the trustee nor the bondholders were parties 
to the original bill to disselve the combination, and 
averred the innocence of the bondholders of any 
wrongdoing, the fact that few of them were identified 
with the management of either company, and other 
circumstances militating against the right of the decreg 
summarily to remove the Coal Company’s property 
from under the pledge of the mortgage. After giving 
consideration to these arguments, the learned Chief 
Justice said: 

The power of the court under the Sherman Anti- 

Trust Law to disregard the letter and legal effect of the 
bonds and general mortgage under the circumstances of 
this case, in order to achieve the purpose of the law we 
can not question. The principles laid down and followed 
in the case of United States vs. Southern Pacific Co. 
et. al., decided today, leave no doubt upon this point. . . 
It may be conceded, as averred, that the bondholders in 
this case were innocent of any actual sense of wrong- 
doing, that they relied on the advice of eminent counsel 
in assuming that the union of the Railroad and the Coal 
Companies under the control of the holding company was 
not a violation of the Sherman Law, and that some of 
them surrendered bonds secured by underlying liens of 
unquestioned validity created before the enactment of the 
Sherman Law. Nevertheless, spread all over the face of 
the general mortgage, was the information and notice 
of the union of the railway and coal properties for the 
very purpose which is the head and front of the offend- 
ing under the Anti-Trust Law and which requires this 
Court to dissolve the illegal combination. The general 
mortgage was the indispensable instrument of the ynlaw- 
ful conspiracy to restrain interstate commerce. 


He then quoted with approval the following para- 
graph from the opinion in United States vs. Lake 
Shore M. S. Ry. Co., 203 Fed. 295: 

“One who takes a mortgage upon several items of 
property of such character that their common ownership 
or operation may offend against the Anti-Trust law on 
the commodities clause, and such that the mortgage serves 
practically to aid in tying them together, must be deemed 
to hold his mortgage subject to the contingency that if 
the complete and final separation of one item of the 
mortgaged property from the remainder becomes essential 
to the due enforcement of either named law, the court 
charged with such enforcement may take control of that 
item, free it from the consolidating tendency of the 
mortgage, and substitute therefor its judicially ascertained 
equivalent. Otherwise the mortgage will stand as the 
ready means of restoring—or at least tending to restore— 
those conditions which the court is endeavoring to de- 
stroy. It may well be true that a railroad and a coal 
company under common ownership and management are 
worth more as security under a mortgage than when 
independent and that their effective separation does im- 
pair the mortgage security, but this cannot make the law 
helpless.” 

The learned Chief Justice accordingly laid out a 
scheme for modifying the decree so that the liability 
of each company on the bonds, and the lien of the 


mortgage on the property of each, should be reduced to 


an amount proportionate to the ratio of the value, in 
each case, of the pledged property of that company, to 
the value of all the property pledged. 

The District Court was then given authority to 
compensate the bondholders for the injury to their 
security which might result from these modifications, 
and to amend the plan as might further appear neces- 
sary to enable the Reading Company to meet its obliga- 
tions to the public. The provisions for separation of 
the Reading Company and the Reading Coal Com- 
pany were strengthened by a direction that the merged 
Reading Company should be required to adopt a by- 
law permitting transfer of shares of its stock only to 
persons who should make affidavit that they were not 
stockholders or holders of voting proxies in either the 
new or the old Coal Company. The provisions in the 
plan in regard to the New Jersey Railroad Company 
and the Wilkes-Barre Coal Company were approved. 

The question just disposed of as to whether the 
plan of the District Court complied with the mandate 
was considered by the Court on its own motion. The 
cases were brought to the Supreme Court, however, 
by holders of common stock of the Reading Company, 
and their appeal was based on the contention that the 
right to subscribe for the certificates of interest in the 
stock of the new coal company belonged to the com- 
mon stockholders of the Reading Company, and to 
them alone, to the exclusion of the preferred stock- 
holders. Referring to this contention, the learned 
Chief Justice said: 

It concerns the respective rights of the common stock- _ 
holders and the preferred stockholders in the assets of 
the Reading Company. They all, under the plan, will 
receive the benefit of the difference between the real 
value of the privilege of disposing of their distributive cer- 
tificates of interest in stock in the new coal company, and 
the payment of $2.00 or such other sum as may be fixed 
per share held by them of the Reading Company stock ... 

What is to be done is in fact and law a liquidation 
of the assets of the old Reading Company. Its stock- 
holders receive their distribution in kind by retention of 
the stock they held in the old Reading Company as stock 
in the reduced new Reading Company, purged of its 
offense against the law, together with the distributive 
values of that which the old Reading Company has been 
compelled to get rid of, i. ¢., the ownership of the stock 
of the Coal Company. The distribution of certificates of 
interest in the new Coal Company shares was evidently 
given the form of a sale to enable the new Reading 
Company to realize out of its $5,600,000 in cash to give it 
additional working capital enough properly to operate the 
Reading Railway system. But this does not change its 
real nature as a mere distribution of forbidden assets in 
kind to stockholders. 

He declared that the rights of the common and 
preferred stockholders of the Reading Company inter 
sese were to be determined by the organization agree- 
ment of 1896, whereby the Reading Company came 
into being. This agreement gave the common and 
preferred stock equal voting power, and provided 
that the the preferred stock should be entitled to non- 
cumulative dividends 

“at the rate of, but not exceeding, four per cent. per 
annum, in each and every fiscal year, in preference and 
priority to any payment in or for such fiscal year, or any 
dividend on other stock, but ne | from undivided net 
rofits of the Company where and as determined the 
oard of Directors, and only if and when the Board 
shall declare dividends therefrom. If, after providing 
for the payment of full dividends for any fiscal year on 
the First Preferred Stock, there shall remain any surplus 
undivided net profits, the Board out of such surplus 
may declare and pay dividends for such year upon the 
Second Preferred Stock. If, from the business of any 
particular fiscal year, excluding undivided net profits 
remaining from previous years after providing out of 





















































a 


















a So ee 






















AMERICAN Bar ASSOCIATION JOURNAL 





the net profits of such particular fiscal year for the 
payment of the full dividends for such fiscal year on 
the First and Second Preferred Stock, there shall re- 
main surplus net profits, the Board of Directors may 
declare, and out of such surplus net profits of such year 
may pay dividends upon any other stock of the Company. 
But no dividends shall in any year be paid upon any such 
other stock out of net profits of any previous fiscal year 
in which the full dividends shall not have been paid on 
the First and Second Preferred Stock.” 


The appellants contended that the final words of 
this clause showed that it was thereby intended that 
net profits in any past year could be thereafter al- 
lowed to the common stock if in that past year the 
preferred stock had been paid full dividends. Upon 
this point the learned Chief Justice said in part: 


We do not find it necessary to decide that the Board 
of Directors has not such power; but if so, the power 
is not one the exercise of which can be compelled in 
the absence of fraud or breach of trust. The failure 
of the Board to exercise it, and the application of the 
earnings to surplus determine such earnings to be assets 
as of the time of the compulsory winding up and 
liquidation of the corporation. The power to declare 
dividends not exercised can have no more effect upon 
the rights of the preferred stockholders to share in the 
existing assets of the corporation when liquidated than 
the failure of the company to convert preferred stock 
into common, or to redeem the preferred stock at par. 
The proper interpretation of the agreement is that after 
the declaration of dividends for any current year the 
undivided earnings are to be regarded as capital assets 
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and to be distributed on liquidation, unless the Board of 
Directors has meantime applied them as dividends. If 
the argument of appellants were carried to its logical 
result, all the net earnings of the Reading Company in 
twenty-five years, no matter how invested or applied to 
increasing the earning capital, must in liquidation be 
treated as undistributed profits to go entirely to the com- 
mon stock without any action of the Board of Directors. 
This is impossible. 

This conclusion was strengthened by statements 
made by the Reading Company itself in which it had 
stated that in liquidation the common and the pre- 
ferred stock would share equally in pro rata distribu- 
tion of assets. It was likewise strengthened by many 
cases cited by the court which state the general com- 
mon law rule that stockholders common and preferred 
share alike in the assets of a liquidating corporation, 
if the preference is only as to dividends. 

The cases were argued by Mr. Alfred A. Cook 
for the appellant stockholders in No. 609, by Mr. R. 
C. Leffingwell for the Reading Company, by Mr. 
Joseph M. Hartfield for the appellant stockholders in 
No. 610, by Mr. Ellis Ames Ballard for Joseph E. 
Widener, by Mr. Thomas Raeburn White for Wil- 
liam B. Kurtz, by Mr. George W. Wickersham fovw 
Adrian Iselin et al., by Mr. John M. Perry for the 
Central Union Trust Company, mortgagee under the 
general mortgage, and by Solicitor General Beck for 
the United States. 





The Importance of Style and Arrangement in Constitution Making—Reasons for the Neg- 
lect of These Matters in the Past—How the Federal Constitution 
was drafted by the Convention of 1787 





By Urpan LAVERY 


Chief Legislative Draftsman Illinois Constitutional Convention, 1920-22 


TYLE and form and symmetry have so long been 
given a second or third place in constitution mak- 
ing that it is necessary to justify, in a certain 

sense, the putting of these things in a constitution on 
a par with the substance itself. It is strange that in 
this modern time it should be necessary to say a good 
word for what is really the life and essence of such a 
formal and exacting document. But there has grown 
up in this country a tradition which looks with con- 
tempt or at least with grudging toleration on the use 
of good form and style in the writing of our laws. 
That tradition has affected most of our constitutional 
conventions; all of them in fact since the opposite 
tradition of the Revolutionary period, with its skill and 
genius for such work, became a thing of the past. 
Constitutional conventions seem to have gone on the 
theory that form and style and all the other elements 
which have to do with the literary aspects of a con- 
stitution can be left to care for themselves so long as 
the subject matter of the document is all expressed 
within its pages. That it is theory which only recently 
has begun to lose ground in the legal profession. 
There also, up-to a short time ago, the lawyer who in- 
sisted on correct English and the other factors which 
go to make up “style” in drafting a document was 
looked upon as a purist. Of course nothing could be 
further from the truth than such a theory. Ina formal 


instrument like a constitution, style and substance can- 


not be marked off one from the other; they are in- 
separable and indivisible. Moreover they are as in- 
dispensable one to the other as the body and soul of a 
living being. In truth the soul of a constitution lies 
more in its form and style than in its substance. 

It is perhaps natural that this» under-valuing of 
style and symmetry should have grown up in our con- 
stitutional history. In the first place constitutional 
conventions have had before them the example of the 
low standards and haphazard methods of the various 
state legislatures. Nothing could be more natural than 
that those conventions should be influenced by the pro- 
verbially bad draftsmanship shown by the recurring 
legislatures in all the states. Delegates to conventions 
have always found themselves in a political world 
where quantity and not quality has been the slogan of 
our lawmakers. But there is an historical reason for 
this disregard of form and style by conventions which 
we are commonly inclined to overlook. During the 
Revolutionary period and the years that followed it 
there had been developed in this country a real pro- 
fession in constitution making. Most of the Colonies 
on becoming States had drafted constitutions under 
circumstances that favored high standards of work 
and there came to be a fairly large group of men who 
were experts in these matters and who were familiar 
with the common experience of all the Colonies. Then 
came the attempts at creating a Federal government 
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culminating in the Federal Constitution. The result 
was that constitution making reached the dignity of an 
art. Documents, even among the states, were pro- 
duced which have not had their equals since. 

Looking at the matter again historically we see 
that there followed a long period when little thought 
was given to this new art for the reason that there 
was no need for it. New States came in slowly and in 
remote areas and their constitutions were largely bor- 
rowed from the older States by men little skilled in 
such work. Toward the middle of the last century cer- 
tain States began to revise their constitutions but the 
traditions, as well as the skill, of the older day had 
been forgotten. The delegates to these later conventions 
were of necessity far removed from the experience of 
the older time with its exact and artistic standards 
and they made little effort to revive them. It will be 
seen from what has been said that the concentrated 
interest and attention which the subject of constitu- 
tional draftsmanship received during and after the 
Revolutionary period has never been duplicated in this 
country. There has never been a time since then when 
form and style and symmetry in that work were given 
so high a place. In fact the pendulum began to swing 
the other way, until the theory prevailed that such 
things were of little moment and could be quite ignored. 
Some States have sinned more than others in this 
regard. But if the personnel of almost any convention 
during the last half century is examined it will be found 
to have been dominated by men who were successful 
with rough-and-tumble methods in their trades or busi- 
nesses or professions and who were imbued with the 
idea that such methods were sufficient for writing a 
constitution. It was only natural that what has been 
called the “Pioneer School” of legislative drafting 
should have been adopted by constitutional conventions 
—the main theory of that school being that style in 
writing laws is a sort of polish like the glaze on pottery 
which is painted on after the bowl is formed. 

From what has been said it wilf be understood 
why the art of constitution drafting became, in a sense, 
a lost art in this country and it will be obvious why we 
must turn back to the earlier period of our history if 
that art is to revived. It must not be understood, 
however, that there has not been some improvement 
in these matters, for the last two decades have shown a 
considerable advance in this regard. Mention need 
only be made of the rapid growth of “Legislative Ref- 
erence Bureaus” in the various states, of the employ- 
ment of drafting experts by the Senate and House of 
Representatives of the United States and of the work 
done by the Committee on Legislative Drafting of the 
American Bar Association, to show the wide interest 
now taken in better lawdrafting. The General As- 
sembly of Illinois took an advanced step in that regard 
when it authorized the State Legislative Reference 
Bureau to make an exhaustive preliminary study and 
submit material for the use of the delegates to the 
present convention in that state. That convention 
itself has from the start taken an advanced and pro- 
gressive position—much more so than is appreciated by 
the public—in regard to the matters we are now dis- 
cussing. 

It is, however, only the minority of persons who 
have given this subject considerable thought who fullv 
appreciate the importance of style and form and good 
English in a constitution or understand the heavy labor 
involved in securing these things. For that reason it 
seems desirable to discuss this subject from the point 


of view of the layman more than of the lawyer and to 
consider in outline how the factors we are now dis- 
cussing may be secured. Even the average man or 
woman who does not pretend to be an expert in these 
matters has a pride in his or her state constitution ; and 
all public spirited citizens desire that the constitution 
of their state be made a noble document. They feel 
that the constitution of their state should be—in a 
measure like the capitol building—a monument to the 
genius and the political ability of the people. There is 
no better way to discuss these matters than to consider 
in some detail how a really great document was drafted 
and show how the Federal Constitution was forged 
and beaten into shape on the anvil of the Convention 
of 1787. 

Almost half a century after that convention had 
adjourned James Madison, then a very old man, threw 
new light on this subject when he said in a letter to 
Jared Sparks: 

The finish given to the style and arrangement of 
the Constitution fairly belongs to the pen of Mr. 
Morris; the task having, probably, been handed over 
to him by the Chairman of the Committee, himself a 
highly respected member, and with the ready concur- 
rence of the others. A_ better choice could not have 
been made, as the performance of the task proved. 
It is true that the state of the materials, consisting of 
a reported draft in detail, and subsequent resolutions 
accurately penned, and falling into their proper place, 
was a good preparation for the symmetry and phrase- 
ology of the instrument, but there was sufficient room 
for the talents and taste stamped by the author on the 
face of it. (See “Records of the Federal Convention,” 
Farrand, Vol. III, p. 498.) 

The letter speaks between the lines of the interest 
and concern which the delegates had for what Madison 
calls the “symmetry and phraseology” of the document 
they were preparing. The records of that convention 
—which must always remain a sort of Bible for those 
engaged in constitution making—show the effort and 
toil which were expended on the form as well as the 
substance of the document. An examination of the 
procedure followed by the convention shows that a 
large number of proposals of various kinds were de- 
bated for several weeks until the general substance of 
a scheme of government had been agreed upon. Then 
the entire proceedings of the convention were turned 
over to a “Committee on Detail” of which James Wil- 
son was the dominating figure. That committee was 
practically entrusted with the job of writing a complete 
draft of the constitution. We find the convention here 
adopting a very practical plan of getting its work done 
in the best way. The experience of the present conven- 
tion in Illinois was along the same lines; for it was 
only by finally turning the matter over to a small draft- 
ing committee that the present convention was able to 
work out some of its most difficult compromises like the 
Revenue Article and the sections concerning legislative 
apportionment. It is not only because of the practical 
results which may be accomplished by it that such a 
scheme is a good one but because the quality of the 
work done is likely to be of a higher grade. John 
Stuart Mill, who was one of the leading figures in the 
reform of the English Statute Law during the last 
century, has pointed out this latter fact in a famous 
passage in his book on “Representative Government” 
when he said: 

There is hardly any kind of intellectual work which 
so much needs to be done, not only by experienced and 
exercised minds, but by minds trained to the task 
through long and laborious study, as the business of 
making laws. This is a sufficient reason, were there 
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no other, why laws can never be well made but by a 
committee of a very few persons. (p. 199.) 

The report of the “Committee on Detail” was 
ordered printed for the convenience of the delegates 
and as printed it consisted of twenty-three Articles and 
covers thirteen pages. (See “Records of the Federal 
Convention,” Farrand, Vol. II, p. 177). It should be 
noted that the work of the committee met with some 
criticism on the ground that the committee had ex- 
ceeded its jurisdiction. The records of the convention 
show, however, that on the whole the work of the com- 
mittee was much appreciated by the delegates ; certainly 
its work was of controlling importance in the succeed- 
ing labors of the convention. Criticism of this kind is 
always likely to occur, especially where wide jurisdic- 
tion is given to a committee and where the committee 
is composed of able and vigorous minds. 

The report of the “Committee on Detail” was 
taken up and discussed by the convention with unusual 
singleness of purpose and persistence. The convention 
says Farrand, discussed the report “every day for five 
weeks and for five hours each day—and during one 
week for six hours each day.” At the end of that time 
the entire proceedings of the convention were again 
referred to a committee of five members called the 
“Committee on Style and Arrangement.” As already 
shown by the letter of Madison, Gouverneur Morris 
was the master spirit of this latter committee. The 
proceedings referred to it consisted of twenty-three 
Articles and cover fifteen pages of the records of the 
convention. (See “Records of the Federal Conven- 
tion,” Vol. II, p. 565.) The close resemblance between 
the report of the “Committee on Detail” and the pro- 
ceedings referred to the “Committee on Style and 
Arrangement” show that the convention, after all its 
discussion, stuck very close to the arrangement and 
phraseology of the former committee. 

The “Committee on Style and Arrangement” re- 
wrote the entire instrument, reducing the number of 
Articles to seven, rearranging its form and reducing 
its length about one-fifth. (See “Records of the Con- 
vention” Vol. II, p. 590.) The report of this latter 
committee was also ordered printed for the con- 
venience of the delegates. The printing of these two 
reports, of what were practically subcommittees, at a 
time when printing was slow and difficult and while 
the convention was in session from day to day awaiting 
the reports, shows how seriously the delegates took 
this matter of style and arrangement. In fact a read- 
ing of the records and debates of the convention shows 
that every word of the document was worked out by 
what might be called a hammer and tongs process— 
no word being taken for granted or being permitted to 
slip by without consideration. 

When the report of the “Committee on Style and 
Arrangement” came in, its members were also accused 
by some of the delegates of exceeding their jurisdic- 
tion. Farrand says on this point: 

In general the Convention heartily approved of 
the work that had been done, although as already 
stated, a few disgruntled members afterwards com- 
plained of sharp practices. (“The Framing of the Con- 
stitution,” p. 187.) 

It is a fact, however, that the work of this com- 
mittee, like the work of the “Committee on Detail’ was 
highly appreciated by the convention and the excel- 
lence of its work even then recognized. The proof of 
this lies in the fact that the convention, after full de- 
bate, adopted the report of the “Committee on Style 
and Arrangement” with but a few changes in phrase- 








ology. Historians are agreed that Morris was the 
gifted and influential member of this committee as 
indicated by Madison’s letter. And yet Madison him- 
self was a member of that committee, as was Alex- 
ander Hamilton; and those men, who afterwards be- 
came the authors of “The Federalist,” must have been 
potent in their influence in favor of precision of 
language, lucidity of style and logical arrangement. 
The actual method adopted by the committee in its 
work will probably never be known but some glimpse 
of how the work was done may be gathered from a 
letter written by Morris in 1814 to Timothy Pickering 
in which he said: 

2 Having rejected redundant and equivocal 
terms, I believed it to be as clear as our language 
would permit; excepting, nevertheless, a part of what 
relates to the judiciary. On that subject conflicting 
opinions had been maintained with so much profes- 
sional astuteness, that it became necessary to select 
phrases, which expressing my own notions would not 
alarm others, nor shock their self love and to the best 
of my recollection this was the only part which passed 
without cavil. (See “Records of the Federal Conven- 
tion,” Vol. III, p. 419.) 

Some of Morris’s phrases in that letter are clas- 
sical definitions of what constitutes good law drafting. 
It will be observed that he puts first the “rejecting of 
redundant and equivocal terms.” An examination of 
the document will show how this rule was held to with 
searching accuracy. Asa result the Constitution of the 
United States as prepared by the Convention of 1787 
was expressed in approximately 5,000 words. The dif- 
ference—so far as brevity and conciseness are con- 
cerned—between such a document and the present 
Constitution of Illinois which contains about 21,000 
words is, to say the least, striking. One cannot help 
but wonder if it was really necessary to use more than 
four times as many words to write the Constitution of 
Illinois, as were used by the Federal Convention in 
1878 to create a new form of government the like of 
which had never existed before in history. The next 
rule which Morris lays down is that the document was 
made “as clear as our language would permit.” Here 
again he succeeded in a way that has never been 
equalled. The late Lord Bryce in speaking of this 
feature of the document says in his American Com- 
monwealth : 

Yet after all deductions, it ranks above every 
other written constitution for the intrinsic excellence 
of its scheme . . the simplicity and precision of its 
language, and its judicious mixture of definiteness in 
principle with elasticity in details. (p. 28.) 

Morris also speaks of how it was sometimes neces- 
sary “to select phrases which would not alarm others 
nor shock their self love.” Here he touches on a prob- 
lem of a most practical sort which is always before the 
legislative draftsman whether he be working with a 
constitutional convention or with a legislative body. 
It frequently happens that language has been agreed 
upon only after the most violent debate and the words 
cannot be changed without the risk of opening up again 
the entire controversy. Or the language may have been 
written by some sensitive member whose “self love” 
is easily hurt and whose pride of authorship refuses 
to accept any other words than his own. Finally, Mor- 
ris’s letter is interesting because he states that only a 
small part of the work of the “Committee on State 
and Arrangement” was accepted by the convention 
“without cavil.” Indeed it cannot be otherwise with 
the work of any committee or group of men however 
expert they may be. The reason lies partly in the fact 
that the individual tastes and literary habits of men 
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must of necessity differ. But it lies also in the fact 
that some of the delegates to a convention—as well as 
some part of the public who must adopt or reject the 
instrument—will always have set opinions and preju- 
dices about the necessity of certain pet words and 
phrases in the document. 

It will be observed from what has been said that 
the Convention of 1787 adopted a very practical 
method in securing clearness, accuracy and style; for 
it will be seen that the convention put its product 
through a screening process five different times. First, 
the convention discussed the various proposals sub- 
mitted and agreed upon a general scheme or plan of 
government; second, these “Resolutions” were turned 
over to a small but able “Committee on Detail” for 
revision ; third, the convention spent a full third of its 
entire time in again revising the work of that com- 
mittee ; fourth, the convention again referred its entire 
“Proceedings” to another small group, the “Committee 
on Style and Arrangement” and that committee re- 
wrote the instrument from end to end; fifth, the con- 
vention as a last step revised to some extent the work 
of its “Committee on Style and Arrangement” and 
carefully scrutinized the document in detail before the 
final draft of the Constitution was adopted. This 
method of revision and sur-revision is in sharp contrast 
to the hasty and even ill-considered methods employed 
by most modern conventions and legislative bodies. 
The “Committee on Detail” of the Federal Convention 
was dominated by Wilson, the ablest jurist of the Rev- 
olutionary period, while the “Committee on Style and 
Arrangement” was led by Morris, equally the greatest 
legislative draftsman of his time. But more important 
than either of these facts is the attention and concern 
which the records of the convention show were con- 
stantly given by the entire body of delegates to matters 
of form and arrangement and style. After all, it was 
the determination of the convention itself to make a 
perfect instrument and the inspiration which the con- 
vention passed on to its committees, which produced 
the Constitution of the United States so. far as its style 
and form are concerned. It was this constant attention 
to the ordinary rules of logic and rhetoric of literary 
style and grammar, which makes that Constitution easy 
to read and to understand even by a lay person. And 
this element of simplicity and clearness of style has 
proved to be one of the chief assets of that Constitu- 
tion during nearly a century and a half. The phase 
of that convention’s work we have been considering 
has been discussed by many authors but a single quo- 
tation must suffice here, from a leading authority on 
the art of writing: 

When the Constitution of the United States was 
framed, the language of the instrument was considered 
with great care. Each paragraph, after having been 
discussed in committee and in full convertion, and its 
purport clearly determined was submitted to the re- 
vision of a committee on style, and it was not adopted 
until it has received the sanction of that committee. 
Hence it is that there is hardly a passage in the whole 
Constitution the meaning of which can be doubted; 
the disputes about the Constitution, being almost with- 
out exception, not as to what it provides, but as to the 
effect of its provisions. (Richard Grant White, 
“Words and Their Uses,” p. 36.) 

The simple fact remains—by way of conclusion— 
that the Convention of 1787 produced a document 
which has ever since remained an object of pride for 
the entire American People and a monument to their 
political genius. The value of such a document, even 


considered from the point of view of its style alone, 
is too great to be estimated. 

We have been discussing the significance given to 
the form and style of the Federal Constitution by the 
Convention of 1787, but the importance of these mat- 
ters may be proved by the experience of the present 
day. The Supreme Court of Illinois has recently 
handed down an opinion which shows how ambiguous 
language used by the Illinois Convention of 1870, in 
the Article on Corporations, has affected property 
rights of very large proportions and has restricted the 
issuing of corporate securities in a manner not found 
in most other states. In People ex rel Watseka Tele- 
phone Co. v. Emmerson, Secretary of State, 302 IIli- 
nois 300, 134 N. E. 707, the court decided that no cor- 
poration in Illinois could issue preferred stock without 
voting power. The point for our consideration in this 
discussion is not whether that restriction is good or 
bad but that the language chosen by the convention was 
so uncertain that for more than fifty years nobody 
could say just what the convention meant by the words 
it used. To put the matter another way, the language 
used was so ambiguous that for many years the best 
lawyers of the state were split both ways on the mean- 
ing of the words in question; and the court as the final 
arbiter was compelled to fill the gap left open by the 
convention. Indeed the case is of unusual interest for 
the precise purpose of this discussion, since one of the 
chief questions before the court was whether it would 
read the word “and” for the word “or” as used by 
the draftsmen of that convention. The loose usage of 
the alternative “or” for the conjunctive “and” is no- 
torious, not only in our laws but in general writing. 
There is little doubt that the Convention of 1870 gave 
no thought to the question which of the two words 
should be used; thé language coming from the “Com- 
mittee on Corporations” having been adopted with 
little or no consideration of its style or precision. The 
decision of the court cannot be criticised and yet a 
careful study of the case shows that a decision the 
other way would have been equally above criticism. 
From the point of view of grammar, the court had 
before it the simple question whether two clauses of 
section 3 of Article XI of the Constitution were con- 
junctive or alternative. The clauses are joined by the 
word “or” but the court nevertheless held the clauses 
were conjunctive. There could hardly be found in the 
books a better illustration of the necessity for extreme 
care in the use of words and for a full knowledge of 
the fundamental rules of rhetoric and grammar in 
drafting a constitution. 

This case is valuable not only for the reasons just 
suggested but because it contains an excellent discus- 
sion on the general subject of how constitutions are to 
be interpreted and construed. The opinion shows by 
abundant authority that constitutions get their force 
and effect not from the conventions that draft them 
but from the people who adopt them. For this reason 
the language and words of a constitution are to be 
given their ordinary meaning as understood by laymen 
and not by lawyers or other experts. The court in its 
opinion quotes from the case of People vs. Stevenson, 
281 Ill. 11, 17, 117 N. E. 747, as follows: 


The Constitution does not derive its force from 
the convention which framed it but from the people 
who ratified it, and the intent to be arrived at is that 
of the people. . . As a constitution is dependent 
upon adoption by the people, the language used will 
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be understood in the sense most obvious to the com- 
mon understanding. 

A study of the case shows a further point which 
also deserves consideration; namely, that the meaning 
which a convention may have in mind will be disre- 
garded if the ordinary meaning of the words it used is 


different. In its opinion the court indicates that a 
strong case for the opposite construction of the lan- 
guage before the court was made by counsel, by argu- 
ing from the debates of the Conventiori of 1870. In 
candor we must admit, after examining those debates, 
that they negative the construction adopted by the 
court. But the court is correct when it says in this 
regard: 

We think it is the law that in construing constitu- 
tions where the language is clear and unambiguous, 
the debates can have little or no bearing or effect in 
their construction. 

That simply means that where a convention says one 
thing and means another it is the former meaning that 
must prevail. This incident in this case and the rule 
of law here laid down further show the need of exact 
language in drafting a constitution and the necessity 
of a correct understanding of how to write clearly. 

Further argument is hardly necessary to show the 

need in such work of rigidly putting aside pet phrases 
and the traditional jargon of legal draftsmen. Such 
expressions as “the same,” “the said,” “the aforemen- 
tioned,” “provided,” “provided however” and many 
others often repeated in the florid language of law- 
makers are never used by ordinary men and women in 
their daily lives. Phrases of that kind are not only 
unnecessary in law making—they are positively harm- 
ful. For they raise a fog in the mind of the lay reader 
which, although it may give a mystical touch to what 
is written (and that seems to be one of the purposes 
intended), can only result in confusion and distrust. 
This criticism of lawmakers has been well expressed 
by Willard when he says: : 

An unnecessary use is made of the word “said” 
and “aforesaid.” They are rarely essential to exact- 
ness of expression. The legislator is tempted 
to make an extravagant use of broad sounding words 
multiplying the word “any” and adding “whatsoever” 
and “wheresoever” where a simple expression would 
answer the purpose. The multiplication of these words 


serves in many cases only to give the statute a pre- 
tentiousness of expression. (“Legislative Handbook,” 


sec. 350, 352.) a 
Ilbert who is probably the greatest living authority on 
legislative drafting, also points out the danger of such 
“pretentious and extravagent expressions” when he 
says: 

More words should not be used than are necessary 
to make the meaning clear. Every superfluous word 
may raise a debate in Parliament and a discussion in 
court. 

This discussion—of what may be considered a 
detail in the work of a constitutional convention— 
may seem long and tedious. But it is required if 
efforts toward improvement in constitution making are 
to be understood and appreciated by a rather apathetic 
world. It is necessary, so to speak, to blaze a new 
trail where the old path has been hidden for a century 
or more. If an instrument is to be produced which 
can be read and understood by using the ordinary rules 
of grammar and rhetoric ;if a document is to be written 
that complies with the rule laid down by Gouverneur 
Morris that “it should be as clear as our language 
would permit ;” if a constitution is to be patterned after 
the Federal Constitution; then these matters of style 


and wording and form and arrangement must be given 
more attention than in the past. 

This paper has dwelt upon the necessity of these 
matters in the work of a constitutional convention. 
But there has been another purpose in view, namely, 
to show the interest which all good citizens—whether 
men or women—really have in what Madison called 
the “symmetry and phraseology” of the constitution of 
their state. For it must always be remembered as has 
been said by Ilbert: 

The language of a law should be precise but not 
too technical. An Act of Parliament has to be inter- 
preted in cases of difficulty by legal experts; but it 
must be passel by laymen, be administered by lay- 
men, and operate on laymen. Therefore it should be 
expressed in language intelligible to the lay folk. 
(“Legislative Methods and Forms,” p. 247.) 





Secretary Hoover on Child Labor 

In an address before the recent national con- 
ference of social workers at Providence, R. I., 
Secretary Hoover urged a final effort to induce all 
the states in the Union to abolish child labor. 
Failing this, he declared, amendment to the Fed- 
eral Constitution was the only alternative to over- 
come “a blight that in its measure is more de- 
plorable than war.” Responsibility for the pre- 
vention of child labor was placed upon the indi- 
vidual states by Secretary Hoover, who declared 
that while the majority had forward looking laws 
in child protection, there was a minority “still in 
the Middle Ages in their attitude toward child- 
hood. 





The Duty of the Judge 

Wichita Falls, Tex., June 10.—To the Editor: 
The May number of the Journal carries a contribu- 
tion on Problems of Professional Ethics. The open- 
ing paragraph inspired hope, in the observation, 
“Litigants, lawyers and taxpayers suffer from judi- 
cial indolence.” The article was read with interest. 

On noting paragraphs under caption “Duty of 
a Judge to the Community” and “The Duty of a 
Judge to Litigants,” I expected more. Did not the 
article and those paragraphs fall short of a remedy 
for the suffering litigants, lawyers and taxpayers? 

Why not include under one or other of head- 
ings, especially that of duty to community com- 
ment to this effect? A Judge should at all times bear 
in mind that he is the executive officer of the courts. 
That the duty is his to see that all dockets are kept 
clear and up to date. 

While there is a difference in the point of view 
of all people toward courts and commercial busi- 
ness, yet the fact remains that all civil matters are 
primarily business. No one would expect a ship- 
ping clerk to allow congestion of freight to inter- 
fere with service ; no postoffice (that is government 
service also) would allow mail to congest and fail 
to promptly reach addressees. 

Then why the indifferent attitude of judges 
toward congested and crowded dockets? It is axio- 
matic, needs no proof, to say that the fair and im- 
partial hearings by juty of peers, no confiscation of 
property without due process of law, are but empty 
phrases when construed with the practice of courts 
in many parts of the country. There is the same 
need for promptness in court hearings after filing 
of suits, as in any other business. Emphasis should 
be placed on this phase of matters involved. 

F. G. SWANSON. 
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- CURRENT LEGAL LITERATURE 





A Department Devoted to Recent Books in Law and in Neighboring Fields and to Brief 
Mention of the Interesting and Significant Contributions Appearing 
in Current Legal Periodicals 





I. Among Recent Books 


The Law of Sales, by John Barker Waite, Pro- 
fessor of Law University of Michigan. Callaghan & 
Co., Chicago.—This book contains 286 pages devoted 
to a discussion of the law of sales apart from the 
effects of the Uniform Sales Act. It attempts a more 
vital organization of the subject. 

Conflict of Laws, by John P. Tiernan, Professor 
of Law, University of Notre Dame.—With 111 pages, 
comprising 47 sections, at his disposal, the author 
states the elementary principles of his subject in clear 
and simple language. 

Law and Practice of Bankruptcy, 3rd Ed., by 
Henry Campbell Black. Vernon Law Book Co., Kan- 
sas City, Mo.—lIn the eight years since the publication 
of the third edition of this standard work, 67 volumes 
of the Federal Reporter have accumulated. The ad- 
ditional bankruptcy cases therein and in the state re- 
ports justify this new and enlarged edition. Of cur- 
rent text-books this is one of the most useful, being 
not only exhaustive but also critical in its treatment 
of the subject. 

Law of Workmen's Compensation, by Wm. R. 
Schneider, B.S., LL.B. of the St. Louis Bar. Thomas 
Law Book Company, St. Louis, Mo.—This is a work 
of two volumes by the author of the Missouri Work- 
men’s Compensation Act of 1919. It attempts to cite 
every American court case on the subject and in- 
cludes also British and Canadian authorities. The 
author’s attempt by briefs of the facts and quotations 
from opinions to relieve careful lawyers of the neces- 
sity of reading the cases in question will probably be 
more courageous than successful. 

The Canadian Railway Act of 1919, 3rd Ed., by 
Angus Macmurchy and John D. Spence. Canada Law 
Book Co., Toronto.—This edition has involved a re- 
writing of much of the second edition of 1911 to in- 
clude the changes effected by the 1919 revision of the 
Canadian Railway Act and to cover the continuing 
decisions of courts and the Board of Railway Com- 
missioners. The present edition extends to 798 pages. 

New York Laws Affecting Business Corpora- 
tions, by J. B. R. Smith. United States Corporation 
Co., New York.—This handy collection of statutes is 
a book of 260 pages. It is bound in paper and is 
corrected to May 1, 1920. 

Corporation Procedure. The Ronald Press Co., 
New York.—An attempt to present in one volume of 
some 1700 pages the legal, accounting and financial 
aspects of corporate organizations. The authors of 
this threefold work are, respectively, Thomas Conyng- 
ton, R. J. Bennett and Paul Pinkerton. This book 
will bear looking into on the part of lawyers, and stu- 
dents and teachers of law as a starting place in the 
needed study of what light accountants and students 
of finance can throw on the law of private corpora- 
tions. 

Elements of the Law of Partnership, 2nd Ed., 
by Floyd R. Mechem, Professor of Law, the Univer- 


sity of Chicago. Callaghan & Company.—This book 
of 501 pages is more extended than the first edition. 
It contains just what its title indicates, viz.: a state- 
ment of the elements of the subject. For merit in 
arrangement, clearness in statement, uniformity in 
treatment and accuracy in exposition of the law, this 
book is a model. Books in other branches of the sub- 
ject, equally brief, if equally well prepared, will have 
great utility. 

Wills, Estates and Trusts, by Thos. Conyngton, 
Harold Knapp and Paul Pinkerton. Ronald Press 
Co., New York.—A two-volume work of about 800 
pages. Mr. Conyngton, a lawyer, discusses transfer 
of property by death, settlement of estates and the 
law of trusts. Mr. Knapp, a lawyer-banker, treats 
the subject, banks and trust companies as trustees. 
Mr. Pinkerton, an accountant, writes on decedent 
estate taxes and accounting for decedents’ estates. The 
aim was to produce a manual for executors, adminis- 
trators and trustees. 

Federal Income Tax Problems, by E. E. Ross- 
more. Dodd, Mead & Co., New York.—An attempt 
to present the law (and accounting) of income tax 
not by general statements but by the use of some 300 
concrete tax problems which are solved and carefully 
indexed. 

Practical Law Made Plain, by Mr. Justice Jud- 
son S. West of the Supreme Court of Kansas. Edwin 
V. Mitchell, Hartford, Conn.—Not an attempt to 
state the elements of law but, using one hundred 
pages, to disclose its spirit. The experience of years 
is the matrix with which are cast legal rules. The 
style is deliberately amusing. 

Business Law, by Thomas Conyngton. The 
Ronald Press, New York.—Two volumes, totaling. 
some 900 pages, into which-is crowded an elementary 
discussion of the rudiments of the principal decisions 
of the law. 

Cases on Business Law, by W. E. Britton, Pro- 
fessor of Law, Indiana University, and R. S. Bauer, 
Assistant Professor of Business Law, University of 
Illinois. West Publishing Co., St. Paul—In space 
used the book falls between Spencer’s recent book on 
this subject and that of Staub and Isaacs. Its ar- 
rangement of the materials follows conventional lines. 
Their collection and editing have been -carefully and 
effectively done. 

The Australian Annual Digest. The Law Book 
Co. of Australia, Ltd., Sidney—In about six hun- 
dred pages are digested all the decisions of 1921 by 
the more important courts of Australia, including 
New Zealand and Tasmania. 

Depreciation Charges of Railroads and Public 
Utilities, by Robert A. Carter and William L. Ran- 
som. This is a memorandum of 118 pages which 
was filed with the Depreciation Section of the Bureau 
of Accounts of the Interstate Commerce Commis- 
sion. Students of valuation desiring copies of this 
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book should address Robert A. Carter, who is vice- 
president of the Consolidated Gas Co., of New York, 
with offices at 130 East 15th St., New York City. 


The Hope of the Future, by Edward E. Eagle. 
Cornhill Publishing Co., Boston—Herein the author 
sets forth his evidence gathered in extensive travel 
that Americans have an exaggerated notion of their 
importance in the world, and makes his argument that 
the hope of the future is closer co-operation in world 
trade between the United States and the British Em- 
pire. 

Inheriting the Earth, by O. D. Von Engin, Pro- 
fessor of Physical Geography in Cornell University. 
The* Macmillan Co., New York.—A thoughtful and 
illuminating study of the intimate relation between 
geographic condition and current world-wide political 
problems. 

Essays in Taxation, by Professor Edwin R. A. 
Seligman of Columbia University. The Macmillan 
Co., New York.—This is the ninth edition of this 
well-known book on taxation. An enlargement by 
five chapters is mainly the result of new thought on 
tax matters occasioned by the World War. 


Railroads and Government, by Professor Frank 
H. Dixon of Princeton University. Charles Scrib- 
ner’s Sons, New York.—This is an able treatment of 
federal regulation of railroads from 1910 to the pres- 
ent time. As few books in the field do, this one brings 
the discussion down to the current situation. It will 
be welcomed by those whose special interests lie in the 
area covered by the book and it will interest and in- 
struct those whose general interests may extend so 
far. 


Principles of the New Economics, by Professor 
Lionel D. Edie of Colgate University. Thomas Y. 
Crowell Co., New York.—Among widely scattered 
students of economics there has been in recent years 
a shift in emphasis from economic theory to what may 
be called functional economics. This book attempts 
to gather into one discussion these new tendencies 
and to present them as an organized whole. 

Socialism and the Average Man, by Professor 
William H. Doughty, Jr., of Williams College. G. 
P. Putnam’s Sons, New York.—A presentation of 
what the author conceives to be the nature, fallacies, 
subtlety, and futility of socialism. 

Poisoning Democracy, by George McCready. 
Fleming H. Revell Co., New York.—The author is 
Professor of Geology in Pacific Union College. 
Among his earlier books is “Back to the Bible.” Under 
the present title presents his reasons for considering 
it an imperative duty rigorously to uproot and exor- 
cise the teachings of socialistic and evolutionary 
theories. 

The Iron Man in Industry, by Arthur Pound. 
The Atlantic Monthly Press, Boston.—The book’s 
thesis is: Automatic machinery has reduced the work 
with the hands to so simple a process as to render 
vocational training all but needless. It has, however, 
given the young worker earnings and leisure for 
spending of which he has no intelligent judgment. The 
need therefore is for training for leisure. This is a 
book which should be widely read. 

Mounted Justice, by Katherine Mayo. Houghton 
Mifflin Co., Boston—A book which tells in a most 
readable manner nine stories of the thrilling exploits 
of the Pennsylvania State Police. 


II. Current Law Journals 


ticle is headed by the following quotation from Mr. 


Labor Law Administration in Pennsylvania, by 
Prof. Robert H. Wettach of the University of North 
Carolina. University of Pennsylvania Law Review, 
June.—As a “case” study in administration law this 
article is prepared with the care necessary to make it 
valuable. 

Labor Copartnership in Industry, by Calvert 
Magruder. Harvard Law Review, June.—This ar- 
ticle examines the availability of various legal forms 
of business organization for use in such copartner- 
ship in addition to discussing the desirability of such 
co-operation and the administration measures neces- 
sary to bring it about. 

Possible Partnership Liability Under the Busi- 
ness Trust, by Noble B. Judah of the Chicago Bar. 
Illinois Law Review, June. 

The Use of Water in Navigable Streams for 
Commerce and Power—This is a revision of an ad- 
dress before the Alabama State Bar Association by 
Hon. Henry D. Clayton of Montgomery, Ala. Cen- 
tral Law Journal, June 23. 

Personal, Political and Economic Influences in 
the Decision of Judges, by Prof. Charles G. Haines of 
the University of Texas. Illinois Law Review, June. 

Federal Executive Power—This is the annual 
address before the Alabama State Bar Association, 
April 28, 1922, by Francis G. Chaffey of New York 
City. Central Law Journal, July 7. 

Courts v. Commissions, by Edgar Watkins of At- 
lanta, Géorgia. Central Law Journal, April 28.—The 
author considers the wisdom of extending the com- 
mission idea in the regulation of business. This ar- 


Justice Holmes: “For the rational study of law the 
black-letter man may be the man of the present, but 
the man of the future is the man of statistics and the 
master of economics.” 

The Powers and Functions of the Federal Trade 
Commission, by Minor Bronaugh. Law Notes, June. 

Jurisdiction of the Supreme Court of the United 
States to Review Cases from the District Court and 
the Circuit Court of Appeals, by Charles W. Bunn, of 
St. Paul, Minn. Harvard Law Review, June. 

The Origin of the Doctrine of Mens Rea, by 
Prof. Albert Levitt of the University of North Da- 
kota. Illinois Law Review, June. 





Aerial Code Needed 


“The airplane man, alive to what is undoubted- 
ly the most vexing of all contemporary business 
problems, conceives the greatest commercial need 
to be swifter dispatch. The railroad man, equally 
conscious of the need, but schooled with practical 
experience, demands economy. This is the chal- 
lenge to commercial aircraft a#i it is significant 
of the immediate future that, tn 1921, improve- 
ment in construction, decrease in operating costs 
and increase in the factor of safety and reliability, 
went far toward establishing the commercial aerial 
transportation business upon a _ sound financial 
basis, with but one thing lacking, and that about 
to be provided,—the enactment by Congress of an 
Aerial Code.”—1922 Aircraft Year Book. 








CURRENT LEGISLATION 





It will be the purpose of this Department to 
bring to the attention of the bar the interesting 
changes in the fields of law which are being made 
by the legislatures. No person can be more alive 
to the possibilities of error, especially errors of 
omission, than the editors of the Department. 








The work of collecting the statutes for the past 
year has been performed under great difficulty, 
but it is hoped that it will be more successful with 
greater experience. The notes in the department 
will be simply a statement of the law as it appears 
in the statutes, with little or no attempt at its 
interpretation through a discussion of the cases. 








Statutory Changes in Rules of 
Evidence 


ECENT statutes regulating evidence illustrate 
a tendency on the one hand to modify the 
common law rules and on the other hand to 
turn back to common law theories after unneces- 
sarily broad departures in earlier legislation. In 
both cases the tendency is liberal, representing an 
attempt to adapt this technical branch of the law to 
modern conditions and sound reason. Unfortu- 
nately, our statutes dealing with the rules of evi- 
dence do not always show that cooperation of the 
bar which is peculiarly required for the reform of so 
technical a branch of the law. 

A good instance of the necessity of legislation 
to modify a common law rule in keeping with mod- 
ern conditions and a better understanding of the 
questions involved is the statutory change in the 
rule disqualifying husband and wife as witnesses 
for or against one another. (See Wigmore, Ch. 24, 
§488). In the legislative year of 1921 Nevada took 
the sweeping position of repealing §745 of the Re- 
vised Laws of 1912 which prohibited husband or 
wife from being a witness for or against one an- 
other in criminal cases. Missouri (p. 392) extended 
an old statute which in specified actions did away 
with the disqualification of husband or wife as wit- 
ness in civil suits prosecuted in the name of or 
against the other party, whether joined or not as a 
party. The new law removes the disqualification 
in all civil actions but still continues the restric- 
tion forbidding testimony as to admissions or con- 
fidential communications made by one party to the 
other. This limitation applies while the relation ex- 
ists and subsequently. South Dakota (412) makes 
another breach in the general rule in its code that 
neither wife nor husband can be examined for or 
against the other spouse. Exception from the rule 
had already been made in case of civil actions by 
one against the other or criminal actions for crimes 
committed by one against the other, or for suits 
for damages for certain causes necessarily involv- 
ing the marital relationship and the exception is 
now extended to omit from the operation of the 
rule cases of bigamy and adultery. 

Evidence of an inferential character has been 
quite widely authorized in the “redlight” statutes 
now common in the country. For example, New 
Mexico (1921, Ch. 69) and Wisconsin (227) allow 
testimony concerning the reputation of a place or 
building or of persons frequenting it in prosecutions 
under the law. New Mexico (Ch. 86) extends the 
same rule to gambling houses and Montana (76) 
allows this testimony as to places where narcotics 
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are sold in prosecutions for violation of the narcotic 
act. The excuse for this indirect evidence, espe- 
cially in criminal cases, must be the difficulty of 
otherwise proving the offense (Wigmore §1620). 

The legislature in dealing with evidence is not 
always seeking to bring the common law to date; 
it is sometimes attempting to return to the com- 
mon law by way of exception to broad rules it has 
itself laid down in derogation of that law. An in- 
stance is the privilege of physicians which did not 
exist at common law. (See Wigmore, §2380). Wis- 
consin, by statute, forbade a physician to disclose 
professional information acquired in a professional 
capacity. It has found it necessary, however, to 
limit the rule in the physician’s own interest, and 
by Ch. 122 of the Laws of 1921 a further limitation 
authorized him to disclose information when per- 
mitted in writing by the patient or the person suing 
for a personal injury in case of the patient’s death. 
lf there is no reason for the professional secret or 
if the interest of physician or patient is benefitted 
by a disclosure, it is at least fair to raise the ques- 
tion whether it should prevail over the public in- 
terest especially in criminal matters. In many 
jurisdictions there is a statutory rule against con- 
viction on testimony of an accomplice, thus chang- 
ing the common law which authorized the judge 
merely to caution the jury against such testimony 
if uncorroborated. (See Wigmore, §2056). In an 
anti-gambling act in New Mexico (Ch. 86) the 
statutory rule is set aside and it is provided that a 
conviction may be had for violation of the act on 
the unsupported testimony of any accomplice or 
participant. 

The difficulties of putting the adverse party on 
the stand under the rule against impeaching one’s 
own witness inspired Wisconsin (116) to allow an 
examination “as if under cross-examination” at the 
request of the adverse party, of any person who is 
a party of record in a civil action or for whose bene- 
fit an action is prosecuted. The side calling for the 
examination is not concluded thereby and “may 
rebut the evidence given by counter or impeaching 
testimony.” The reasonableness of this rule, now 
widely adopted in statute law, is strongly sup- 
ported by Professor Wigmore in §916. (See 21 
Col. L. Rev. 815). 

The tendency of legislatures to relieve admin- 
istrative commissions and officers from observance 
of the technical rules of evidence in the conduct of 
administrative hearings is illustrated by recent 
workmen’s compensation acts. Arizona (1921, p. 
236, §92) provides that the industrial commission 
“shall not be bound by the usual common law or 
statutory rules of evidence . . . but may make 
the investigation in such manner as in its judgment 
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is best calculated to ascertain the substantial rights 
of the parties.” In view of the purpose and person- 
nel of administrative bodies it is not to be expected 
that their hearings should be required to conform 
to technical court procedure and rules of evidence. 
But there is a limit to legislative authorization of 
administrative informality. Private rights cannot 
be taken away even by an administrative officer 
without due process. Some process short of that 
resulting from compliance with the technical rules 
of evidence may be “due process,” but there must 
be some competent evidence to support action taken 
by the administrative body. Under a statute simi- 
lar to the Arizona Act, the New York Court of Ap- 
peals held that an award of the workmen’s com- 
pensation commission which was based upon noth- 
ing but hearsay evidence was invalid (Carroll \ 
Ice Co., 218 N. Y. 435). The court said that under 
the statute hearsay evidence may be received by 
the administrative body but “in the end there must 
be a residuum of legal evidence to support the claim 
before an award can be made.” The original com- 
pensation legislation in California gave to the ad- 
ministrative commission power “to regulate and 
prescribe the nature and extent of the proofs and 
evidence” in proceedings on compensation claims. 
In Englebretson v. Commission (151 Pac. 421) the 
court said that such a power would be unconstitu- 
tional as an improper delegation to the administra- 
tive body of power to determine what is within its 
own jurisdiction. The statute also provided that 
an administrative body should not be “bound by 
the technical rules of evidence.” In the same case 
it was held that the hearsay rule is not a mere tech- 


nicality but a rule founded on reasonable experi- 
ence and therefore the statute did not justify an 
award where there was no evidence other than 
hearsay to prove the accident. Subsequently the 
California statute was amended to provide that no 
award of the commission should be invalid because 
of the admission into the record and use as proof 
of any fact in dispute “of any evidence not admis- 
sible under the said common law or statutory rules 
of evidence and procedure.” In a case in which 
the only proof that the deceased was an employee 
of the defendant was incompetent hearsay, the Su- 
preme Court of California held that hearsay evi- 
dence was not only admissible before the commis- 
sion, but its weight as proof was a question for the 
commission and therefore an award based solely 
on such hearsay could not be set aside by the court 
(Perry v. Commission, 181 Pac. 788). 

Most of the states follow the New York rule. 
The legislature may make hearsay admissible, but 
that does not dispense with the necessity of some 
competent evidence to support the finding or award 
of an administrative body. If the legislature should 
go further and expressly declare that hearsay evi- 
dence is not only to be admitted by the administra- 
tive body, but that such evidence shall be sufficient 
to support any finding or action of the administra- 
tive body, there will be presented squarely to the 
courts the question whether administrative action 
based on hearsay is “due process.” 

Tuomas I. ParKINsON and J. P. CHAMBERLAIN. 
(Articles by Prof. Chafee on The Progress of the Law, Vol. 385 


Harvard L. Rev., pp. 302-317, 428-449, 673-714, contain a review of 
the recent cases on Evidence.) 





INJUNCTIONS IN LABOR DISPUTES AND 
DECISIONS OF INDUSTRIAL TRIBUNALS 





By Everett P. WHEELER 
Chairman, Committee on Jurisprudence and Law Reform 


HE recent case of Truax vs. Corrigan, 42 Sup. 
Ct. Rep. 124, held: 

That the Statute of Arizona forbidding the 
use of injunctions to restrain peaceful picketing de- 
nied “to persons within its jurisdiction the equal pro- 
tection of the laws.” The criticisms upon this case 
overlook the fact that the Writ of Injunction has been 
for over a century an important remedial process. Its 
purpose is to secure to citizens protection against 
forcible invasion of their rights. 

There are many cases where such invasion, if not 
prevented, works irreparable injury. A strong organi- 
zation composed of many members and with large 
sums of money in its treasury, determines to force 
upon a group of citizens, whether doing business as a 
corporation or as a partnership, a particular course of 
conduct. It may be to compel the demand for higher 
wages; it may be to compel the exclusion from em- 
ployment of all persons who are not willing to join 
the union and contribute money to its treasury. 
Whatever the reason, it is a case where the parties do 
not agree and where the combination, called a union, 
seeks to compel compliance with its demands. To 
use the language of Mr. Debs in his testimony before 


the Commission of Investigation of the railroad 
strike of 1894, which was appointed by Mr. Cleve- 
land, “A strike is war, not necessarily a war of blood 
and bullets, but a war in the sense that it is a conflict 
between two contending interests or classes of inter- 
est.” 

Circuit Judge, now Chief Justice William H. 
Taft, said in re Phelan, 62 Fed. Rep. 803: 

The purpose shortly, stated was to force the 
railroad companies and the public into compelling 
Pullman to do something which he had no lawful 
right to compel him to do. Certainly the starvation 
of a nation cannot be a lawful purpose of a combina- 
tion and it is utterly immaterial whether the pur- 
pose is effected by means usually lawful or other- 
wise, 

In the Railroad Labor Board Act, provision is 
made for voluntary arbitration before that Tribunal. 
The strike is declared because the union declaring the 
strike refuses to submit to the decision of this Board 
and is determined to compel submission to its demands 
by force. If the strike continues long enough, it will 
not only compel the companies against which it is de- 
clared to go out of business or yield to its demands, but 
will cause inconvenience and loss to the public which 
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cannot be measured in damages. It threatens a great 
number of people with starvation. 

The right of the courts to intervene in such cases 
and restrain the leaders of the union from ordering 
or continuing a strike which will cause irreparable 
injury, was sustained by the Supreme Court in two 
cases arising under the railroad strike of 1894: In re 
Debs, 158 U. S. 564; Ex Parte Lennon, 166 U. S. 548. 

It is said that the application of this Writ, the 
issue of which by Courts of Equity has been common 
for centuries, is new in labor cases. The reason is 
obvious. The strike on a great scale is comparatively 
recent. The labor unions which were once altogether 
illegal, have become numerous and powerful. Mr. 
Lewis sitting in his office in Indianapolis can order 
thousands of persons to strike, not only in Indiana, 
but in all other states where the Miners’ Union is or- 
ganized. In the case of the railroad strike of 1894, the 
orders given by the chief of railroad unions were 
obeyed in twenty-seven states. Very few Governors 
elected by the people possess the power that these labor 
chieftains possess. Naturally when the unions were 
weak, there was no occasion for the exercise as to 
them, of the power of injunction. Before there were 
any railways, no injunction issued in railroad cases. 
But when the locomotive engine came into use for the 
transportation of goods and passengers the same rules 
were applied to that sort of commerce that had been 
previously applied in other kinds of commerce. 

Judge Redfield, in his treatise on the new Law 
of Railways, Vol. 2, Sec. 221, thus states the law: “It 
has been common to produce a positive effect through 
an injunction out of Chancery by means of a pro- 
hibitive order.” 

It is said that injunctions in labor cases have 
“been a fruitful source of abuse.” This is a common 
statement, but it is not justified by the facts. 

In the report of the Committee of the American 
Bar Association to suggest remedies, etc., presented in 
1913, there is a list of decisions in which injunctions 
had been issued by Courts of the United States in 
labor cases, between November, 1902 and January 1, 
1913. (Reports, American Bar Association, Vol. 38, 
pp. 575-577.) A careful examination of these de- 
cisions will show that there was no real abuse in any 
of them. There were only twenty-six such cases dur- 
ing that period. During the same period 704 other 
injunction cases were reported in the courts of the 
United States. 

Mr. Justice Brewer, expresses the true reason for 
the decisions in these cases, in an address made by 
him in Brooklyn, N. Y., November 23, 1909: : 

When the choice is between redress or preven- 

tion of injury by force and by peaceful process, the 
law is well pleased if the individual will consent 
to waive his right to the use of force and await its 
action. (In re Debs, 158 U. S., 583.) To take away 
the equitable power of restraining wrong is a step 
backward toward barbarism rather than a step for- 
ward to a higher civilization. Courts make mis- 
takes in granting injunctions. So they do in other 
orders and decrees. Shall the Judicial power be 
taken away because of their occasional mistakes? 
The argument would lead to the total abolition of the 
judicial functions. 

It is said that appeals take a considerable time to 
reach the Appellate Courts “and meanwhile the re- 
straint of picketing breaks the strike.” What this 
really means is that by the use of injunction process, 
persons who wish to work for a given employer are 
allowed to do so without molestation. When the rights 












of American citizens on equal terms to earn an honest 
living are carefully considered, it becomes obvious that 
a combination to prevent them from so doing, is un- 
lawful. “Peaceful picketing” is a misnomer. There is 
no such thing as peaceful picketing. If a group of 
men assemble around the doors of a factory and do all 
they can to prevent persons who wish to work there 
from entering and doing their work, how can that be 
called peaceful? If the pickets stay at home or engage 
in other work, that would be peaceful. But whatever 
you may call it, the picketing as described by the Chief 
Justice, in the opinion in the Truax case, is for all 
practical purposes an act of war. The Chief Justice 
thus states the facts (42 Sup. Ct. Rep. 128) : 

It was not a mere appeal to the sympathetic aid 
of a would-be customer by a simple statement of 
the fact of the strike and a request to withhold 
patronage, it was compelling every customer or 
would-be customer to run the gauntlet of most un- 
comfortable publicity, aggressive and annoying im- 
portunity, libelous attacks, and fear of injurious con- 
sequences, illegally inflicted to his reputation and 
standing in the community. No wonder that a busi- 
ness of $50,000 was reduced to only one-fourth of its 
former extent. Violence could not have been more 
effective. It was moral coercion by illegal annoy- 
ance and obstruction, and it thus was plainly a con- 
spiracy. 

In 1913, the American Bar Association unani- 
mously instructed its Committee to urge upon Con- 
gress that any Bill which might be passed upon the 
subject of injunctions, should “apply to controversies 
in labor cases the same rules that were applied in all 
other cases of injunctions.” (Rep. Am. Bar Ass’n., 
1913, pp. 50, 568.) 

The radical objection to acts like that of Arizona 
is that it is class legislation. In the platform of the 
Democratic, Republican and Progressive parties in 
1912, in different language, but with the same con- 
clusion it was declared “that injunctions should not be 
issued in any case (of industrial disputes) in which an 
injunction would not issue if no industrial dispute were 
involved.” This is the true American principle; equal 
rights, equal justice for all citizens. It was to secure 
this principle and to prevent it from State interference 
that the Fourteenth Amendment was adopted. 

An able advocate of legislation similar to that of 
Arizona used this argument: “The man who sells 
potatoes or steel or water power, gives that which is 
separate from himself, but a man who offers his labor 
for a wage, offers himself.” This overlooks the fact 
that the man who organizes a factory or manages an 
industrial enterprise, gives his time and thought and 
energy; in short “offers himself” just as much as the 
laborer. In fact he does more. There is no eig**. our 
for him, and unless he puts his whole heart ir — the 
enterprise, he fails. Whereas a workman may +. ack 
and take it easy and yet get his weekly wage. 

The American idea is to give all men equal uppor- 
tunity. The prizes are within the reach of the most 
industrious and skillful. Most of the captains of in- 
dustry, Edison, for example, and Carnegie, rose from 
the ranks. The possibility of this advancement is the 
encouragement to every American workman. If not 
for himself, he hopes it for his son. On the basis of 
these principles, the country has prospered. 

The Arizona legislation discriminates against the 
succesful man. It snatches the prize from the hopeful 
and energetic. By legalizing weapons of offence, on 
the part of labor union, it encourages lawless labor 
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leaders. There are some who love the excitement and 
notoriety of strikes and profit by them. 

On the other hand experience shows that public 
sentiment is ready to listen to every reasonable request 
of labor unions. Witness the legislation for improved 
conditions of work, and the Workmen’s Compensation 
Acts. There are many wise and reasonable chiefs of 
labor unions. The law gives them equality now. With 
this they can get everything that is reasonable. But 
the minute the unions are granted peculiar privileges, 
they will share the lot of all privileged classes and 
become bumptious and unreasonable: will arouse an- 
tagonism and in the end will be overwhelmed by popu- 
lar indignation. The members of these unions are a 
small minority of the American people. Their total 
number probably does not exceed three millions. By 
reason of their organization and their unquestioning 
loyalty to their leaders they have made an impression 
far beyond that to which their numbers entitle them. 

It is said that the act of Arizona is similar to the 
Clayton act of Congress, approved October 15, 1914. 
(38 Stat. 738; Barnes Federal Code, Sec. 1035.) 
Whether this statement is correct or not depends upon 
the meaning given to the word “peacefully.” In the 
Truax case, the Supreme Court decided that picketing 
there was not peaceful and that the recommending, 
advising or persuading, which the strikers in that case 
adopted, was not peaceful and lawful. 

If the Clayton act were construed otherwise, it 
would deprive the owners or managers of a factory of 
the liberty to manufacture, and of property in their 
business without due process of law. This would vio- 
late the Fifth Amendment, which is binding on Con- 
gress as the Fourteenth Amendment is on the States. 

Under the former no person shall “be deprived 
of life, liberty or property without due process of law.” 
Business is property. The writ of injunction is as 
much due process of law as the writ of Habeas Corpus. 
Prevention is always better than cure. The writ of 
injunction is a preventive remedy and in many respects 
is the most important of all remedies. 

The proper construction to be given to the pro- 
visions of the Clayton Act in reference to injunctions 
is well stated by Mr. Taft when he was President of 
the Bar Association at its meeting in Washington in 
1914. (39 Rep. Am. Bar Assn. 373.) It is not too 
much to say that this commentary by Judge Taft met 
with the general approval of the Association. It was 
uttered in the presence of the Justices of the Supreme 
Court. All the debates in reference to it since that 
time have served to vindicate the soundness of his con- 
struction. So construed, the act is simply a statement 
of the existing law as to injunctions and does not cur- 
tail the power of the Court. 

It is specially important now, when a strike of 
one railroad union is declared and others are threat- 
ened, to consider not only the power of the courts in 
reference to injunction, but the status of the decisions 
of the Railroad Labor Board. This was created by the 
Act of February 28th, 1920. (Barnes Federal Code, 
Supp. Sec. 8088a to 8088q.) That Board has full 
authority under the Act to require the attendance of 
witnesses and production of papers. Its authority for 
considering the questions submitted to it is complete. 
It is authorized by the Act, “to hear and decide such 
dispute.” This is the language which is commonly 
used in conferring authority upon courts of justice. 
It is even broader than the authority given to the Inter- 
state Commerce Commission. Its decisions have the 





authority of the decision of a court and should be 
enforced by the power of the United States. 

This statute is a valid exercise of the constitu- 
tional power to regulate commerce between the States 
and gives the Commission full authority to deal with 
all the matters committed by the Act. It is similar to 
the act creating the Interstate Commerce Commission, 
the validity of which Act is established. (Interstate 
Commerce Commission vs. Brimson, 154 U. S., 447; 
Texas & Pacific R. R. Co. vs. I. C. C. 162 U. S., 197.) 

The general rule on the subject of the effect ot 
the findings of such a Commission is well stated by 
Mr. Justice Baldwin in Holmes vs. Jennison, 14 Peters, 
540. (Appendix at p. 628) : 

The universal rule that where power is given to 
any tribunal to be exercised at its discretion, whether 
it is legislative, executive, judicial or special, the de- 
cision of such tribunal is reversible only by some 
other tribunal to which a supervisory power is 
given. 

The form in which this decision is pronounced 
“does not affect the nature or character of the de- 
cision.” The same rule is thus stated in 23 Cyc. 1062: 

The rule against collateral impeachment of ju- 
dicial decisions applies to the determination of State 
and County officers or boards of officers, who, al- 
though not constituting a court, are called upon to 
act judicially in matters of administration. 

Among the instances given are reports of Rail- 

road Commissioners. 

The same rule is applied in Casey vs. Galli, 94 
U. S., 673, 681. This was the certificate of the Comp- 
troller of the Currency as to the amount due from the 
stockholders of an insolvent bank. 

In Buffalo and State Line R. R. vs. Erie Co., 48 
N. Y., 93, 99, it was held that the Tax Assessors in 
a town “are quasi-judicial officers, and the assessment- 
roll, when finally completed by the supervisors of the 
county, stands as a judgment.” 

In U. S. vs. Chicago, Milwaukee & St. Paul R. R., 
218 U. S., 233, 243, the decision of the Commissioner 
of the General Land Office under the Act of 1876 as 
to whether certain lands were or were not swamp 
lands, was held to be final if not appealed from or 
reversed. The following cases apply the same rule to 
the decision of immigration officers: U.S. vs. JuToy, 
198 U. S. 253; Ex Parte Lee Kow, 161 Fed. 592. 

Under Section 16 of the Interstare Commerce Act 
(Barnes Federal Code, Section 7905), provision is 
made for bringing suits upon an order made by the 
Commission for the payment of money to a complain- 
ant. This section modified the common law rule in 
such cases and makes the findings and order of the 
Commission only prima facie evidence of the facts 
stated therein. Under this section it is held that in a 
suit upon the order, the report is sufficient evidence 
and sustains a judgment without the introduction of 
further testimony.' 

To use the language of Francis B. James, in the 
introduction to Clark on Interstate Commerce: 

A new jurisprudence has grown up in America 
in which right and justice have been sanely, quickly 
and cheaply meted out through modern administra- 
tive tribunals. 


% U. S., 412, 434; Cincinnati 
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Div. N. Y., 500; B. & M. R. R. vs. Hooker, 233 U. S., 9 





Complete in one issue of the American Law Re- 
view, that for May-June, is George P. Alt’s article nar- 
rating the history of consideration in a manner easily 
understood. 
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AN INTERNATIONAL TRADE COMMISSION 





Need for Establishment of a Permanent Tribunal Empowered to Investigate Charges of Un- 
fair Practice in International Trade and Publish Result of Its Findings 





By Hon. Huston THOMPSON 
Member Federal Trade Commission 


MONG other questions of international impor- 

tance, in this period of trade reorganization and 

reconstruction, there appears to be a renewed and 
persistent demand for clarification of international law 
in regard to trade practices, and a further need for 
administration of such law. As a solution of this 
problem, there have been suggested, at one time or 
another, various plans for the establishment of a com- 
mercial code, or a permanent tribunal to which dis- 
putes pertaining to international trade practices may 
be referred. 

Perhaps the first instance of an international con- 
vention for the protection of business interests, is found 
in the International Union for the Protection of In- 
dustrial Property, which agreement was signed at Paris 
in 1883, and later revived and modified at Brussels 
in 1900 and at Washington in 1911. This convention, 
embracing twenty-one signatory nations, had for its 
object the international protection of industrial prop- 
erty, including patents of inventions, models of utility, 
industrial designs or models, trade-marks, trade names, 
statements of place of origin, and the suppression of 
unfair competition. Industrial property, within the 
meaning of the protocol, was extended to all produc- 
tion in the domain of agricultural industries (wines, 
grains, fruits, animals, etc.), and extractives (minerals, 
mineral water, etc.). Although only a limited number 
of unfair practices are thus outlined, and there is no 
provision for a centralized international tribunal to 
whom disputes under this convention may be referred, 
the agreement is most significant since it represents a 
concerted effort on the part of twenty-one nations to 
define and prevent unfair practices in international 
trade. The recognition of this need is of importance 
and the convention was a long step toward the co- 
ordination of international sentiment along these lines. 

Following this convention were further treaties 
for the international protection of works of literature 
and art, and trade-marks, the prevention of false mark- 
ing of goods, and in the case of the Brussels Sugar 
Convention, the suppression of “dumping.” 

The International Agreement for the Registration 
of Trade-marks, established at Madrid in 1891, pro- 
vides for an international trade-mark bureau at Berne, 
through which protection is afforded to trade-marks 
of industry and commerce which have been admitted 
for registry in Austria, Hungary, Belgium, Brazil, 
Cuba, Spain, France, Italy, Mexico, Holland, Portugal, 
Switzerland and Tunis. 

The precedent thus established was followed in 
1910, by the Fourth International American Confer- 
ence at Buenos Aires, Argentina, which entered into 
several conventions relating to inventions, trade-marks 
and copyrights. One of these provides for inter- 
American trade-mark bureaus at Havana and Rio de 
Janeiro. The Havana office is now in operation and 


machinery has been established for the registration of 
marks from fifteen American republics. 

Other conventions have covered specific phases 
of international trade, the protection of submarine 
cables, telegraphic and radio connections, reciprocal 
tariff and toll rates, the standardization of commercial 
statistics and shipping papers, postal regulations, etc. 

Each succeeding treaty has broadened the scope of 
international consideration of trade relations, and has 
served as a precedent for further concerted action by 
the nations of the world. 

The Middle European Economic Association, 
meeting in Budapest in 1914, officially recommended 
that the governments of the different states represented 
(Germany, Austria, Hungary and Belgium) enact 
legislation for the suppression of such unfair practices 
of competition as false advertisements regarding quan- 
tity and quality, misappropriation and misuse of dis- 
tinguishing marks for the purpose of enticing cus- 
tomers, disparaging competitors, betrayal or other 
violation of trust or spying out of business and trade 
secrets, and fraudulent clearance sales. 

Administration of such provisions, however, and 
the adjudication of disputes growing out of unfair 
practices in international trade, have depended upon 
interpretation and procedure in local courts, and this 
has varied to such an extent and in some countries, 
particularly the Orient, litigation has proved so ex- 
pensive and so slow that, unless the issue is of large 
importance and the injury of great money value, 
redress through the courts does not prove an adequate 
remedy. 

With the expansion of domestic into foreign trade, 
and the broadening of national into international in- 
terest, the list of unfair trade practices has grown, and 
each year brings to light new features as yet not cov- 
ered by agreements and conventions, new situations 
which the individual states have attempted to meet, 
but for which there is no adequate provision of in- 
ternational law. 

In 1921, the United States included in the Emer- 
gency Tariff Act a clause prohibiting “dumping” of 
foreign goods into the United States, i. e., the sale in 
this country of goods at a price less than the selling 
price in the country of origin (with allowance for 
freight, insurance and other cost of transportation). 

There is, however, at present, no international 
agreement which prohibits “dumping” or export boun- 
ties. There is no provision for the prevention of the 
artificial enhancing or depression of prices by organ- 
ized buyers or sellers in international trade. Com- 
mercial bribery, espionage, fighting brands, fighting 
ships, the use of boycotts and blacklists, and other 
methods of trade and transportation control which 
have come to be recognized as unfair in the domestic 
trade of many countries, are as yet not covered by 
international action. 

Tn the field of transportation there are vast pos- 
sibilities of taking unfair advantage of trade condi- 
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tions which affect the interests of foreign competi- 
tion. The injustice to individuals, to nations and to 
world trade generally, growing out of various naviga- 


tion acts, is a matter of history. Shipping monopolies 
and rings and their evil effects upon the business of 
rivals have long been a source of universal complaint, 
and the court records here and abroad furnish 
abundant evidence of pernicious activities along that 
line. In some cases preferential railway rates on com- 
modities intended for export, all sorts of special re- 
bates and subsidies of a discriminatory and provocative 
character, calculated to promote domestic interest at 
the expense and to the detriment of the nationals of 
foreign countries, have led to strong retaliatory meas- 
ures on the part of foreign governments, which in the 
long run have proved injurious to world commerce as 
a whole. 

In the United States, the use of “fighting ships” 
has been condemned, as in violation of the Sherman 
anti-trust law. In United States vs. Hamburgh-Amer- 
ican Steamship Line, 216 Fed. Rep. 971, an injunction 
was issued against the continuance of this practice, 
and the court said: 

One of the matters complained of is what is called 
in the testimony the providing of “fighting ships.” Upon 
occasions when some steamship owner or charterer, not 
a member of the combination, has put a vessel on a berth 
adjoining one from which vessels of a member of the 
combination were about to sail, and has offered to carry 
passengers at a lower rate than that asked by such mem- 
ber, an extra vessel has been put on, ostensibly by one 
of the lines in the combination, but really by the combi- 
nation itself, at the same or a lower rate, and all have 
co-operated to furnish such a “fighting ship” and thereby 
keep out the competitor. This seems clearly to be within 
the prohibition of the act (Sherman Anti-trust Act) 

In English jurisprudence, the case of Mogul 
Steamship Co. vs. McGregor, Gow & Co. (House of 
Lords, 1892, Appeal Cases 25) brought to light prac- 
tices of a “conference” or combination of shipping 
companies which endeavored to exclude competitors 
from the Hankow tea trade by offering rebates to 
shippers who patronized conference lines exclusively, 
and by cutting rates. 

Treaty provisions can reach only those needs 
which are determined in advance and specifically set 
forth in the convention signed. Experience has shown 
that this is not sufficient. The question is primarily 
not legal, but economic. Unfairness is predicated, not 
so much upon the deed itself as upon the intent and 
purpose of the deed and its effect upon others whose 
rights have been infringed. And this intent and pur- 
pose can not always be predetermined. Such a situa- 
tion has been met in domestic legislation by the Com- 
mission form of organization. In our own country, 
unfair competition is prohibited by law, and the Fed- 
eral Trade Commission is given the power to receive 
and consider complaints arising from violation of the 
law. The advantage of the Federal Trade Commis- 
sion lies in the fact that it is an active and independent 
agency whose duty it is to consider this phase of busi- 
ness relations, to review each case presented in the 
light of its cause and effect, and to serve, not as a 
punitive body, but with the authority to issue an order 
to cease and desist if violation of law is determined. 
The Commission has made possible the expeditious 
handling of complaints, both large and small, without 
the long and expensive process of litigation. 

It has been the experience of industrial and trade 
commissions in this and other countries, that preventive 








measures are more productive of public good than 
punitive or paternal measures. The business concern, 
to which is issued an order to cease and desist from 
an unfair practice, in ninety cases out of a hundred 
changes its course without appeal to the courts, and at 
the same time serves as an example to others who 
may be chargeable with the same practice. 

The idea of a permanent international tribunal is 
not a new one. In 1915, the Pan-American Financial 
Conference in Washington considered the development 
of a “Pan-American international code of what shall 
constitute fairness in trade,” such a code to be sus- 
tained by the nations and peoples of the Western 
Hemisphere, and interpreted and executed by a Pan- 
American tribunal. 

In 1920, the Pan-American Financial Conference 
proposed the creation of an inter-American tribunal 
for the adjustment of questions of a commercial or 
financial nature involving two or more American coun- 
tries, and the determination of such questions by law 
and equity. 

The Court of Arbitration organized by the Con- 
ventions of The Hague of 1899 and 1907, and the 
Permanent Court of International Justice, as provided 
by Article 14 of the Covenant of the League of Na- 
tions, include provisions for the submission and settle- 
ment of disputes between nations, but it is very doubt- 
ful whether the scope of these tribunals could be ex- 
tended to include commercial disputes between na- 
tionals, or whether their machinery and procedure 
would be adapted to the litigation of such disputes. 

‘The only practical illustration of such a tribunal 
is found in the operation of the Commission estab- 
lished in 1902 for the purpose of administering the 
Brussels Sugar Convention. This treaty provided for 
the suppression of direct and indirect bounties on the 
production and exportation of sugar, and the regula- 
tion of import duties. It was signed by nine European 
countries and later joined by Peru, Russia, Switzerland 
and Luxemburg. The Commission was in continuous 
and successful operation for sixteen years, or until the 
expiration of the treaty in 1918. It appears to have 
proved the efficacy of such machinery to abolish and 
prevent evils in international trade which by common 
consent are conceded to be harmful to all the nations 
involved, but which are beyond the ability of any one 
nation alone to handle. The Commission pointed the 
way to a new form of international body, along the 
lines ef economic investigation rather than legal 
adjudication. 

A number of attempts have also been made by 
national and international trade organizations to pro- 
vide tribunals which should serve as conciliation and 
arbitration courts in the matter of trade disputes be- 
tween nationals of different countries. Efforts of non- 
official associations, however, are in most cases re- 
stricted by lack of authority to obtain the necessary 
information required in such an investigation, and 
by the further fact that awards of such tribunals are 
unenforceable without government action. In many 
cases respondents have refused to submit their disputes 
to arbitration, have failed to reply to inquiries, or, 
after such arbitration proceedings, have refused to 
comply with the findings of the arbitration committee. 

In the case of the tribunal provided by the Lower- 
Rhenish Chamber of Commerce of Duisburg-Wesel 
and the Netherlands Chamber of Commerce for Ger- 
many, under an agreement signed in March, 1921, 
awards of the court are recognized and enforceable 
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under the laws of Germany and Holland. However, 
such awards by the arbitral tribunal established by the 
Bolsa de Commercio of Buenos Aires and the Chamber 
of Commerce of the United States are not so enforce- 
able. 

As a further objection to non-official review of 
such disputes, it is impossible to get away from the 
fact that the officers of such organizations are them- 
selves in business and in some cases may be personally 
interested in the disputes in question. For instance, 
should a complaint be entered against a business con- 
cern in a small town, and the matter referred for in- 
vestigation to the Chamber of Commerce of that town, 
the respondent in the case might well be one of the 
officers of that Chamber of Commerce, and in such a 
case, an investigation, though fair, would carry with 
it the thought, in the mind of the respondent, of the 
pressure and prejudice of local atmosphere, and full 
confidence and accord would not be granted such an 
arbitration by such a body. 

In order to merit the confidence of the nations 
whose citizens are involved in such disputes, and in 
order to insure that accurate and sufficient facts be 
established, and the merits of those facts determined in 
the light of the purpose and effect of the disputed prac- 
tices, the fundamental need appears to be: 

First, international consideration of trade prac- 


tices and a crystallization of public opinion as to what 
is fair and what is unfair; and 

Second, the establishment by international agree- 

ment of a permanent tribunal or commission which 
should serve, not as a court for the adjudication of 
such disputes, but as a permanent, active agency in 
which shall be vested the power to make adequate in- 
vestigation of disputes involving unfair practices in 
international trade, and to determine their fairness or 
unfairness. Such a commission should publish its 
findings and either dismiss the complaint, if the charges 
were groundless, or render its verdict if the complaint 
was well founded. The verdict might then be returned 
to the national trade commission or other organiza- 
tion under’ whose jurisdiction such complaints should 
fall. In the universal publicity would lie a large pro- 
portion of the corrective influence. The spirit of fair 
play in trade must be reciprocal, and the result should 
undoubtedly be, as prophesied at the Pan-American 
Financial Conference in 1915, that: 

The united judgment of the republics thus expressed 
would sustain and enforce its decrees by the weight of 
an enlightened and common public opinion, and thus, 
through the instrumentalities of trade and commerce, 
would another step toward the elimination of war and the 
perpetuation of peace be effected. 
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Developments in Commercial Law and Struggle for Legal Business Have Caused Profession 
and Committees on Ethics to Devote Attention to Practice 
of “Farming Out” Lawyers 





N the tentative program of the Association for 
| the 1922 meeting at San Francisco, pages 15 
and 16, appears an outline of a discussion touch- 
ing organizations known as “adjustment bureaus.” 
These bureaus seem to be associations of mer- 
chants, or other creditors, which undertake to fur- 
nish to their members the services of a lawyer in 
collecting claims. 

The Committee on Commerce, Trade and Com- 
mercial law, recommends that a resolution be 
adopted adverse to such associations. This on the 
grounds that (a) personal relationship between at- 
torney and client should be preserved; (b) the serv- 
ice of a lawyer should not be treated as merchan- 
dise; (c) there should not “either by indirection or 
direction” be solicitation of professional employ- 
ment, or division of fees by a lawyer with a lay- 
man; (d) the exploitation of the office of a lawyer 
for the profit of another is an abuse of its func- 
tions; and (e) the lawyer must be free from di- 
vided allegiance and inconsistent obligations. 

(b) and (d) above call to mind an amusing 
experience of the late Daniel Webster. Mr. Web- 
ster, it is said, was in the forepart of the last cen- 
tury visited by a citizen of the Island of Nantucket, 
an island (then remote) lying off the coast of Mas- 
sachusetts. The client desired the professional 
services of Mr. Webster in conducting a case which 
was to be called at the next session of the court 
of Common Pleas, to be held on the island. The 
case was fairly well down on the docket; and this 


fact, together with the irregularity of transporta- 
tion by way of sailing packets to and from Nan- 
tucket, led to the conclusion that the lawyer who 
conducted the case might be detained there for two 
or three weeks. Upon looking into the situation 
Mr. Webster said he would take the case; but he 
added, “I shall have to be paid a pretty la-r-r-ge 
fee.” The client, in relating the matter, used to 
remark that he thought Mr. Webster never would 
get through saying “large.” However, the profes- 
sional compensation was agreed upon. 

Mr. Webster attended the court at Nantucket. 
At first he was surprised, and then amazed, at find- 
ing that as the trial list was called, he appeared 
either as attorney for the plaintiff or for the de- 
fendant in a majority of the cases which stood for 
trial. Upon inquiring into the matter, he learned 
that his thrifty client had gone about among the 
citizens of Nantucket who had cases at that term 
and had offered the services of his eminent counsel 
in all the cases preceding his own on the call. Web- 
ster protested at this; but his client met him with 
the assertion that as he was paying for Mr. Web- 
ster’s time for two or three weeks, that time, un- 
der his agreement, belonged to him; and that his 
counsel should therefore prosecute or defend what- 
ever cases fell within the limit of the time counsel 
was paid for. Regarding the matter as not with- 
out humor, Mr. Webster, we are told, went through 
with the programme. 

In those days there were no grievance or eth- 
ics committees so far as we know; and in any event, 
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the humor of the situation so far eclipsed its ethical 
aspect that nothing seems to have been thought of 
the matter except that the Islander had, in our lan- 
guage, “put one over” on very distinguished coun- 
sel. 

Nowadays, however, developments in “com- 
mercial” law, and the struggle for professional 
business, have caused the profession, and commit- 
tees on ethics, to devote much attention to lawyers 
who allow their professional services to be “farmed 
out.” Such lawyers are to be found attached to 
corporations, “Associations of Creditmen,”” Adjustment 
Bureaus, and other organizations where the lawyer is 
the head of a department, comparable to the Drug, the 
Boots and Shoes, or the Book Department of a large 
metropolitan shop. 

The advantage, be it said, to any such organ- 
ization, or to its members, of being able to rely on 
the professional services of a competent and trust- 
worthy lawyer, to make collections, draw wills, 
bring suits, conduct legal proceedings and the like, 
is readily discernible. In one form or another, pro- 
fessional service of this character is likely to be 
rendered whether the profession likes it or not. 
Still, the question each lawyer must answer for 
himself is, “What are the principles which should 
govern my retainer by an organization, whether cor- 
poration, bureau, individual or association of indi- 
viduals ? 

For example: A lawyer collects bills out- 
standing and receivable for individual members of 
a credit men’s association by which he is retained 
at a yearly compensation. At ordinary rates he 
would charge individual clients $10,000 for the 
work he does. Suppose that his yearly compensa- 
tion from the association is $5,000. Query: May 
he professionally undertake or continue such pro 
fessional relations? 

Another common instance involving the same 
principle is the case where an attorney retained at 
an annual compensation forecloses mortgages, proves 
up solicitor’s fees and causes them to be allowed, and 
in the aggregate thus obtains for his client either such 
fees in cash upon redemption of property—in the 
event that redemption be made—or secures the mort- 
gaged property for his client, in case the mortgagor 
is unable to come forward with cash equalling the 
principal indebtedness, interest thereon, costs and 
solicitor’s fee. 

Query: Assuming that the attorney in each in- 
stance proves up and recovers a decree for only a 
reasonable fee in each case but that such reasonable 
fees amount in the aggregate to far more than he 
is paid for doing the work, is he at liberty to con- 
tinue, under the guise of professional services ren- 
dered and paid for, to turn in to the coffers of his 
client moneys which he as a lawyer is said to have 
earned—but which he never receives, and never ex- 
pects to receive? 

The foregoing, and similar questions, are much 
easier to ask than to answer. If, as is to be hoped, 
the foregoing matters, which seem to have been 
adverted to in the twenty-second recommendation 
of the summary of recommendations in the 1921 
report of the above Committee, are discussed by 
the Association at the San Francisco meeting, the 
position of the Association should be made entirely 
clear ; and sweeping prohibitions should be avoided. 


Thus in the 1922 report above referred to, we 
read (page 16) the recommendation: 

-—” For these reasons, this Association there- 
fore disapproves of the organization of adjustment 
bureaus wherein the lawyer’s services are furnished by 
the association to its members, and, whether there is a 
division of fees with such an association or not, where 
the direct relationship of attorney and client does not 
exist. 

We* submit that as drawn the recommenda- 
tion is too sweeping. If an adjustment bureau is 
organized and hires a lawyer and there is thus a 
direct relationship between the bureau as client and 
the lawyer it hires, may not the bureau “furnish” a 
lawyer, if in doing so it charges its members only 
the amount its lawyer charges it for services ren- 
dered? And if the lawyer is on a yearly retainer, 
and takes care that the bureau does not make any 
proft by “farming him out,” is there any objection 
to his representing members of the association in- 
dividually, provided they so desire? 

Ot course it may be said that unless the bureau 
makes a definite charge for each professional serv- 
ice to its member, and so regulates the matter that 
the aggregate of such charges equals or at least 
does noi exceed what it pays its lawyer, then there 
will be no way of determining whether the lawyer 
is farmed out or not. We take it, however, that 
any member of our profession who really wishes 
to do so can readily determine whether he is being 
exploited for the benefit of any individual or any 
association; and if he can be advised by the Bar 
Association or any other competent authority as 
to exactly what constitutes such exploitation, it is 
highly probable that members of this Association 
will endeavor to make their conduct conform to the 
best traditions of the profession as interpreted and 
set forth by the Association. 


RUSSELL WHITMAN. 


*In 1917 the Illinois Legislature passed an act (Cahill’s Rev. 
Stat. 1921, ch. 32, sec. 224 et seqg., p. 986) prohibiting under heavy 
penalties any corporation for pecuniary profit from holding itself out 
to the public as being entitled to practice law or “to render or furnish 
legal services or advice or to furnish attorneys or counsel or to render 
legal services of any kind in actions or proceedings of any nature or 
in any other way or manner to assume to be entitled to practice law, 
or to assume, use and advertise the title of lawyers . . . in any 
language in such manner at to convey the impression that it is entitled 
to practice law, or to furnish legal advice, furnish attorneys or counsel, 
or to advertise that either alone or together with. or by or hrough 
any person, whether a duly and regularly admitted attorney-at-law or 
not, it has, owns, conducts or maintains a law office or an office for 
the practice of law or for furnishing legal advice, services or counsel.” 





Salary of Judges Under the Free State 
Constitution 

“Article 67 of the new Irish Constitution, 
which relates to the tenure of.office by judges, is 
evidently based on the similar clause in the-C€on- 
stitution of the United States. It provides, inter 
alia, that the salary and pension of a judge are to 
be prescribed by law, and are not to be diminished 
during their tenure of office. In the United States 
it has been held that practically identical words 
exempt a judge from liability to income tax, since 
any taxation of his salary “diminishes his income.” 
The question is an interesting one and might easily 
arise in the Irish Court, and ultimately in the 
Privy Council Committee, if the Constitution is 
approved. Whether our courts would follow 
American precedents, however, is very doubtful.” 
—Solicitor’s Journal and Weekly Reporter, June 
24. 
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CAN CONGRESS TAX “GROSS INCOME” UNDER 
SIXTEENTH AMENDMENT?P 





By Henry C. Clark 
Of the Jacksonville, Florida, Bar 





HE above question comes straight home to every 

business man or woman, and to every property 

owner in the United States. It is intensely prac- 
tical. The answer presents a line separating income 
taxable by Congress under the Sixteenth Amendment 
from receipts which Congress cannot tax under this 
Amendment. 

The Sixteenth Amendment to the Constitution of 
the United States reads: 

The Congress shall have power to lay and collect taxes 

on incomes, from whatever source derived, without appor- 


tionment among the several States, and without regard to 
any census or enumeration. 


This Amendment is a specific grant of power, and 
neither Congress nor the Treasury Department can 
exceed the limit of the grant. The extent and likewise 
the limitation of the grant are wrapped up in the word 
incomes. 

As a matter of law, all of us, both lawyers and lay- 
men, know the precise and definite meaning of income 
as used in the Sixteenth Amendment. As a matter of 
fact, this word has never been finally defined, and no 
one knows precisely and definitely just what it means. 

Since the definition of income as used in the Six- 
teenth Amendment does exist, even though in the air, 
we may draw a circle and say that this circle represents 
the boundaries of constitutional income. Statutory in- 
come may be all or part of constitutional income. But 
statutory income cannot in any particular go beyond 
the confines of constitutional income. 

For the purpose of the present discussion we may 
designate three classes of income: 1. Actual Income ; 
2. Constitutional Income; 3. Statutory Income. 

All statutory income must be constitutional income. 
Not so, however, with actual income. A large quantity 
of actual income is not constitutional income. As illus- 
trations, we may refer to the salaries of State officers, 
interest on State bonds, salaries of the Federal Judi- 
ciary. 
Under all recent Federal income tax laws statutory 
income is confined within a considerably narrower 
circle than constitutional income. For instance all per- 
sonal exemptions are purely gratuitous on the part of 
Coagress. The Sixteenth Amendment does not require 
a $1,000 exemption for an unmarried person, a $2,000 
exemption for a married person, or a $400 exemption 
for each dependent. 

Constitutional income means gain. “Without gain 
of some sort no income within the meaning of the Six- 
teenth Amendment can be said to be realized.”* The 
United States Supreme Court has thrice defined income 
as “the gain derived from capital or labor or from both 
combined.”” 

“Gross income” is generally considered as includ- 
ing all receipts, with the occasional exception of re- 
ceipts from a sale of capital assets. We may visualize 


1. Solicitors’ Opinion 132; Internal Revenue Bulletin, April 24, 
1922. Page 11. 

2. Stratton’s Independence v. Howbert, 231 U. S. 399. 415_ 58 
L. Ed. 285 292; Eisner v. Macomber, 252 U. S. 189, 207, 64 L. Ed. 
521, 529. Miles v. The Safe Deposit and Trust Co. of Baltimore, de- 
cided May 29, 1922 
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the question under consideration, however, by citing 
one or two concrete illustrations of what is “gross ir.- 
come,” and our problem may be resolved by determin- 
ing whether Congress has power under the Sixteenth 
Amendment to tax such “gross income.” 

The gross receipts over the counter of a hardware 
merchant come within the term “gross income.” So 
also do the gross receipts of an electric lighting com- 
pany from sales of current to its customers. Has Con- 
gress power under the Sixteenth Amendment to tax 
such “gross income?” 

It might be thought that the words of the Amend- 
ment “from whatever source derived” enlarge the 
scope of the preceding word “incomes.” That such is 
not the case was declared in Brushaber v. Union Pacific 
Railroad Company;* 

Nothing could serve to make this clearer than to 
recall that in the Pollock Case, in so far as the law taxed 
incomes from other classes of property than real estate 
and invested personal property, that is, income from “pro- 
fessions, trades, employments, or vocations” (158 U. S. 
637), its validity was recognized. 

_The whole purpose of the Amendment was to relieve 
all income taxes when imposed from apportionment from 
a consideration of the source whence the income was 
derived. Indeed, in the light of the history which we 
have given and of the decision in the Pollock Case, and 
the ground upon which the ruling in that case was based, 
there is no escape from the conclusion that the Amend- 
ment was drawn for the purpose of doing away for the 
future with the principle upon which the Pollock Case 
was decided; that is, of determining whether a tax on 
income was direct not by a consideration of the burden 
placed on the taxed income upon which it directly oper- 
ated, but by taking into view the burden which resulted 
on the property from which the income was derived, since 
in express terms the Amendment provides that income 
taxes, from whatever source the income may be derived, 
shall not be subject to the regulation of apportionment. 

The words “from whatever source derived” relate 
to and are explanatory of “incomes.” They cannot 
have the effect of permitting constitutional income to 
embrace capital even in the slightest degree. : 

An income tax is an advanced form of taxation. 
In the evolution of taxation the stages of the early poll 
or capitation tax, then the property tax, then the con- 
sumption or expenditure tax, and then the tax on 
products, are passed through. The products tax is the 
forerunner of the income tax. The force behind this 
evolution was the quest for a tax which would be based 
most nearly upon the actual capacity or faculty of the 


taxpayer. 

Primitive land taxes, for instance, like the tithes of 
old, were taxes on gross produce; whereas the more ap- 
proved modern form of product. taxation is a tax on 
net produce; that is, making allowance for the expenses 
of cultivation. But this, although an undeniable step in 
advance, is not sufficient; for a system even of net 
produce taxes does not take account of the indebtedness 
of the individual. The net produce of two farmers, after 
allowing for the expenses of cultivation, may be precisely 
the same; but if the owner of one farm has purchased it 
on a mortgage, his final net earnings will be less than that 
of his neighbor. The net produce of a piece of property, 
in other words, is no necessary indication of the net 


3. 240 U. S. 1, 17-18, 60 L. Ed. 493, 501. 
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revenue of the owner. The tax upon the thing, just be- 
cause ft is upon the thing, does not lend itself readily 
to the shifting conditions of the man who owns the 
thing; and yet the real ability of a person to pay taxes 
must be in some relation to his individual condition.‘ 

It is only within a comparatively recent period that 
product has come to be recognized as a less satisfactory 
theoretical basis of taxation than income. Product looks 
at the thing that produces; income looks at the person 
that receives.’ 

The distinction between taxes on product, on the one 
hand, and taxes on income on the other, is one of funda- 
mental importance in the science of finance. To disregard 
it can only produce confusion.’ 

We do not overlook the warning of our highest 
court that in defining income “the refinements of 
lexicographers or economists’? are not controlling. 
Nevertheless it is important that the historical setting 

/_,and the predecessor of the income tax be not lost sight 

se a of. The Sixteenth Amendment did not authorize a 

| vy products tax. This Amendment provided for a more 
y aa advanced, a more improved, a more equitable form of 
| y taxation, 7. e., “taxes on incomes.” 

The Sixteenth Amendment added a new power to 
the powers of Congress. The old powers of Congress 
5» © remain the same. The old prohibitions still exist. Had 

Y : “ee 
+ the Sixteenth Amendment merely eliminated from the 
' Constitution the requirement of apportioning direct 
taxes, then our present discussion would not be in 
order. But the provisions of Sections 2 and 9 of Ar- 
ticle I of the United States Constitution that direct 
taxes must be apportioned remain unaltered except as 
to “taxes on incomes.” Any Federal direct tax on 
\\ capital must be apportioned. 

This brings us to the crux of our discussion. A 
tax on income under the Sixteenth Amendment must 
not and cannot be a tax on capital. “Whatever diffi- 
culty there may be about a precise and scientific defini- 
tion of ‘income’ it imports . . . something entirely dis- 

\ tinet from principal or capital either as a subject of 
taxation or as a measure of the tax.” 

In this same case our highest Court also had this 
to say: 

In order to determine whether this has been gain or 
loss, and the amount of the gain, if any, we must with- 
draw from the gross proceeds an amount sufficient to 
restore the capital value that existed at the commencement 
of the period under consideration.* 

Not only is this last quotation squarely i in line with 
the economic concept of income, but “the concept of 
income is, after all, essentially an economic concept, 
and if the legal concept established by court interpre- 
tation under a particular constitutional provision or 
amendment departs in any very fundamental fashion 
from the economic concept, injustices may arise of 
such magnitude as to necessitate either the abandon- 
ment of the income tax or the adoption of a constitu- 
tional amendment which will give a positive and com- 
prehensive definition of income.’” 

Therefore there is justification for referring to 
definitions of income as given by two or three leading 
economists. For instance: 

Income is the money-value of the net accretion to 
economic power between two points of time. This definition 
cannot be written into a statute in literal form because of 
the technical disadvantages in determining income as 
so defined, but so long as taxable income differs appre- 


ciably from this definition there will be anomalies and 
‘ 
4. Seligman, The Income Tax, Revised Edition, 14. 
5. Seligman, op. cit., 385. 
6. Seligman, op. cit., 887. 
7 0. 


. Merchants an & Trust Seueety v. Smietanka, decided by 
U. S. Supreme Court, March 28, 192 

8. ioyle v. Mitchell Bros. Co. “ga7 'U. S. 179, 185, 62 L. Ed. 
1054, 1059. 

9.The Federal Income Tax, edited by Robert Murray Haig 


(Columbia University Press, 1921), 





injustices in income taxation, and every step marking a 
closer approximation of this ‘definition will result in the 
elimination of irregular and eccentric results.” 

Irving Fisher in his work entitled Nature of Capi- 
tal and Income, says: 

The system is not wholly unjust which exempts from 
taxation that part of income which stands for impair- 
ment of capital, and assesses taxes on that part which 
swells capital or savings. The system would be entirely 
just if the impairment of one capital were always offset 
by the equal increase of another capital; i. ¢., if the tax- 
payer’s total capital value were kept at the same level.” 

To quote another eminent student of economic 
and taxation: 

Income is that which comes in to an individual above 
all necessary expenses of acquisition, and which is avail- 
able for his own consumption.” 

Income as contrasted with capital denotes that amount 
of wealth which flows in during a definite period and 
which is at the disposal of the owner for purposes of con- 
sumption, so that in consuming it, his capital remains un- 
impaired.” 

Income is, of course, to be distinguished from mere 
receipts or gross revenue. It is more than that which 
simply comes in from any economic activity. By income is 
always meant net income, as opposed to gross income. In 
other words, from the receipts in any enterprise we must, 
in the first place, deduct the expenses of the enterprise— 
that is, the outlay incurred in securing the gross product. 
But, secondly, income as a personal category differs from 
net product. If a debt has been contracted in order to 
secure the product of a given piece of property or of a 
given enterprise, the interest on the debt must be de- 
ducted. Finally, in the outlays or expenses which have 
been incurred to secure the product, there must also be 
included a compensation for wear and tear of plant; just 
as the investor in securities computes his actual income 
by deducting an amortization quota from the annual 
proceeds. Income, therefore, always means net income.” 

In 1905 the writer of a little book entltled The 
American Law Relating to Income and Principal stated 
in his introduction: 

The necessity of distinguishing carefully between 
income and principal is imposed chiefly upon trustees, and 
with them it is a matter of great importance; but the 
same necessity is imposed upon life tenants who have pos- 
session and control of the property, and the same gen- 
eral principles apply to both.* 

This was written before the enactment of our re- 
cent Federal Income Tax Acts. Income is income, ti 
whether considered under the Sixteenth Amendment 
or between trustee and beneficiary. Says this last 
writer : 

In determining whether dividends on shares of stock 
in corporations or joint-stock companies are income or 
are wholly or part corpus, the same general principle of 
preserving the corpus intact and not using it up as income 
applies as in other investments. If dividends are not paid 
out of earnings, but are really divisions of the capital 
of the corporation or company they constitute part of the 
principal of the trust, and should not be treated as income 
in the absence of a contrary intention of the creator of 
the trust.” 

Is it not clear, as matter of fact and law as well 
as of economics, that always in determining income 
capital must not be impaired? Since the Sixteenth 
Amendment authorizes taxes only on incomes, Con- 
gress cannot under this authority tax capital in any 
respect. 

An income tax is essentially a tax upon commerce 
and industry, or perhaps better, upon the fruits of 
commerce and industry. It is @ tax upon gains. It is 
not a destroyer of or a tax upon business capital. A 
business man speaks of the “turn over” of his capital. 
The Sixteenth Amendment does not authorize a tax 
10. The Federal Income Tax, op. cit., 


11. Fisher, The Nature of Capital and Teesisin, 400. 


12. Seligman, op. cit., 19. 
18. Howes, The American Law Relating to Income and Principal, 3 


14. Howes, op. cit., 17. b 
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upon this “turn over,” but only upon a gain, if any, 
which has resulted. In this innate characteristic of an 
income tax consists its chief merit. Generally speak- 
ing, the faculty or capacity of a taxpayer is most ac- 
curately measured by the amount of his gain or income 
during a given period. 

To recall the hardware merchant with his total 
counter receipts or the electric lighting company with 
its gross receipts, it is obvious that these gross receipts, 
or, in other words, this “gross income” very largely 
represents an outlay of capital: To the extent that this 
is true such “gross income” cannot be taxed under the 
Sixteenth Amendment. When we have subtracted 
from the “gross income” those deductions of cost and 
expenses which are necessary in order to leave only 
true gain without impairment of capital, the result, if 
a gain be shown, is what we call net income. This and 


this only is taxable under the Sixteenth Amendment. 

tach income tax act passed by Congress since the 
adoption of the Sixteenth Amendment is confirmatory 
of the position presented. In each of these Acts Con- 
gress has specifically declared that it was taxing only 
net income. 

It may not be amiss, though a little beyond the 
strict title of this discussion, to point out in particular 
two ways in which statutory income may attempt to 
exceed constitutional income. Congress in its income 
tax acts declares how net income should be arrived at, 
—first by totaling certain receipts, and then by sub- 
tracting certain deductions. Should the Act, or the 
interpretation of the Act by the Treasury Department, 
either require the inclusion of improper receipts, or 
fail to provide for a necessary deduction, the result if 
permitted, would be a bump on the constitutional in- 
come circle. Such a disfigurement would not stand. 


Entertainment at San Francico Meeting 
(Continued from page 487) 


Notice to Members of the Bar from the Pacific 
Coast States 

At the request of the several State Bar Associa- 
tions and members of the Bar of the Pacific Coast 
States, a meeting of all members of the Bar of those 
States will be held on Thursday, August 10th, at 
4:30 p. m., in the Native Sons Building, San Fran- 
cisco, to consider applying to the Supreme Court of 
the United States for a special rule governing the 
hearing of Pacific Coast cases, so as to provide for 
fixed dates so far as possible, and avoid unnecessary 
loss of time to lawyers in going to Washington con- 
cerning cases there pending. The situation which 
calls for such action is set out in the following letter 
recently addressed by Charles H. Carey, President of 
the Oregon Bar Association, to the presidents of the 
State Bar Associations west of the Rocky Moun- 
tains: 

Dear Sir: 

You are of course aware of the hardships attending 
the present method of setting cases for hearing in the 
Supreme Court of the United States which falls upon 
lawyers residing upon the Pacific Coast who have such 
cases to argue. While counsel upon this coast are most 
willingly kept advised by the Clerk of the Court as to the 
approach of hearing, his opinion as to the date is always 
by an estimation. 

_ Assuming that it be correct, the very shortest we must 
give for traveling is four days, and to that should be 
added two days against possible delays on the way, and 
allow three.days more or less against a possible accelera- 
tion of the calendar. We are, in short, accustomed to 
start for Washington, D. €., at least nine days ahead 
of the expected day of the hearing. 

After departure there frequently occurs consider- 
able slowing of the calendar by unexpected extensions 
of arguments or by cases argued which it had been 
thought would be submitted on briefs. This feature 
alone will sometimes add three or four days’ delay after 
our arrival. 

It will thus be seen that if everything happens in 
what may be called ordinary course, we consume in going 
and coming approximately sixteen days, and it is obvious 
that no certain arrangement about our business at home 
can be made with sufficient accuracy that we may take 
up immediately on our return matters of great impor- 
tance. 

_ Another frequent delay occurs in the necessity for 
assigning specially for argument or advancing upon the 
calendar cases not foreseen in that respect by the clerk. 
These advances not only add their own time to the delay, 
but have freauently the unhappy effect of crowding our 


own cases past the day of a recess, whereupon we are in 
the very sorry situation of either having to return to our 
homes and abandon the argument entirely or of lingering 
in Washington at great loss and inconvenience two or 
three additional weeks. 

It is not necessary to cite instances of cases of great 
inconvenience, because they are well known, and sub- 
stantially everybody who has attended the Supreme 
Court has had his own. We believe, however, that a 
method might be found for remedying this situation, 
Our suggestion is that the cases for regions west of the 
Rocky Mountains be grouped and assigned for days cer- 
tain in the calendar. The most convenient time could 
be determined after the court had concluded it would 
grant this relief, the principal thing at this time being to 
see if we cannot unite the bar of the several states west 
of the Rocky Mountains in a common purpose to attempt 
to secure from the Supreme Court a rule that will give 
us a fixed place on the calendar. 

The matter might properly be considered by members 
of the Pacific Coast bar attending the American Bar 
Association meeting at San Francisco in August. If this 
meets general favor by the various states and local asso- 
ciations, I will ask the Secretary to place it on the Cal- 
endar at the San Francisco meeting for conference and 
and action. 


About the Program ‘ 

The complete programs for the regular meet- 
ings of the Association and of its various allied 
and subsidiary bodies were printed in the July 
issue. The only matter which calls for special no- 
tice in this connection is certain additional details 
as to the meeting of the National Association of 
Attorneys-General which have come to hand. On 
Monday, Aug. 7, at a morning session addresses 
will be made by Harvey N. Cluff, Attorney-General 
of Utah, on “State Ownership or Title to the 
Beds of Navigable and Non-Navigable Lakes and 
Streams ;’ L. L. Thompson, Washington, on “State 
Sovereignty and Treaty-Making Powers” ; Clifford L. 
Hilton, Minnesota, on “The Crime Problem ;” James 
E. Markham, Assistant Attorney-General, Minne- 
sota, on “The Pursuit of the Fugitive.” On Tues- 
day at a morning session addresses will be made 
by Byron S. Payne, South Dakota, on “Law En- 
forcement and Respect for Law;” W. S. Webb, Cali- 
fornia, on “Prohibition of Land Ownership by 
Aliens Ineligible to Citizenship ;’ John W. H. Crim, 
Assistant Attorney-General of the U. S., on “Fed- 
eral and State Cooperation in Law Enforcement.” 








LAW TEACHING: A SUGGESTION 


Law School Curriculum Should Stress Analysis in First Year, Historic Method and Synthesis 
in Second, and Functional and Sociological Aspects of Law in Third 


By ALBERT LEVITT 


HE present interest in legal education on the part 
of the members of the legal profession naturally 
results in a re-examination of the ideas upon which 

the teachers of law have been working. The belief that 
the law school tends to produce the best type of lawyer 
raises the question as to what the methods of teaching 
employed in the law school are and ought to be. Most 
teachers of law have had very little, if any, training 
in pedagogy. A fair degree of scholarship, a love of 
teaching, and a natural knack of transmitting informa- 
tion have been the usual equipments. These, added 
to the case book method of teaching, have held the 
center of the stage of legal education for the last thirty 
years. These things are essential. They cannot be 
eliminated from legal instruction. Yet, somehow, there 
is a feeling among teachers of law that legal pedagogy 
is wanting in something because of the fact that to- 
ward the end of the second year and increasingly in 
the third year of their studying the students grow 
restless and even fretful under the teaching they re- 
ceive. During the third year the students are begin- 
ning to come into definite contact with the practice of 
law either through their affiliation with practicing at- 
torneys, which affiliation arises out of the students’ 
need to make money during their school year, or be- 
cause of business which actually comes to the students 
through inquiries or problems presented by friends and 
members of their families to them. The student’s 
mind is turned toward the day when he is to go out 
into active practice. He is more concerned with the 
practical application of what he is acquiring than with 
the acquisition of the material itself. In the second 
year you find the same looking further toward prac- 
tice, but it is not so marked an element. The student 
is more likely to want to delve into the collateral fields 
of knowledge than at any other time in his law school 
life. In his first year the student has no ideas of his 
own and usually is plastic material to be moulded as 
the instructor sees fit and can. 

These things plus the general function of the law 
school should determine the pedagogical principles 
which generally should underlie law school teaching. 
The general function of the law school, of course, as 
has been so often said, is to give to the student a thor- 
ough foundation of the substantive law, train him in 
thinking upon legal matter, teach him that he is an 
officer of the court, and a servant of the law, and in- 
still in his soul an ardent desire for public service. 
This function of the law school I shall take for granted. 
I am here concerned to make a suggestion concerning 
the general pedagogical principles which should deter- 
mine, in the main, the method of teaching adopted by 
instructors in law schools. This suggestion is a sim- 
ple one. I believe that the first-year work should stress 
the analytical side of legal reasoning, that the second- 
year work should stress the historical and synthetic 
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emphasize the functional and sociological aspect of 
the law. 


I 


It is a commonplace of law school teaching that 
the students in the first year are intellectually flabby. 
No matter whether they have had two years or four 
years of college work or no college work at all, their 
capacity to reason, to analyze, to see what is placed 
before them is practically nil. Even if the student has 
had some definite and thorough training in one of the 
sciences or the Liberal Arts so that he has developed 
a capacity for real thinking about the subject matter 
which he has studied, it is still obvious that he has not 
learned to transfer his intellectual acumen from one 
subject matter to another, and that he needs to begin 
de novo to exercise his mind when he enters upon the 
study of the law. 

It is then, I think, very obvious that the function 
of the first year’s courses would be primarily, so far 
as pedagogical principles are concerned, analytical. 
The student must be taught to read his cases with 
discrimination and care. He must be taught how to 
utilize the material before him; how to find that for 
which the case really stands. It is purely a matter of 
analysis. The power to analyze is one that is difficult 
to attain. Once attained, the power needs to be exer- 
cised constantly or it will be lost. Each instructor, 
therefore, should stress this analytical method. Indeed, 
all of the instructors do stress this because the case- 
book method of teaching lends itself most admirably 
to, and was, in part at least, designed for, the purpose 
of developing powers of legal analysis. 

In saying this, of course, I do not mean to give 
the impression that substantive law is to yield its place 
to analytical method. I mean to make it very clear 
that the primary object of teaching of law is to teach 
substantive law. Yet I think that the substantive law 
should be acquired in the first year through the use of 
the analytical method. The student gets the law 
through the use of the analytical method. The stu- 
dent gets the law through his own powers of analysis. 
He finds it through his own powers of discrimination. 
He has it because of his own abilities to quarry it out 
of the mother lode. 

The instructor must have the law to purvey. He 
must know what the student is going to find and what 
he should find. He must direct the energies of the 
student so that the efforts of the student are not gen- 
erally dissipated, but are intensively applied in acquisi- 
tive fashion. Yet surcharging all of their teaching 
should be the definite intention of developing the 
analytical powers of the student. He must not only 
give the student wood to cut and an axe with which 
to cut it, but he must teach him how best to swing the 
axe so as to get the largest number of chips with the 
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instructor must remember constantly that he is trying 
to develop minds, create mental powers and give defi- 
nite direction to intellectual tendencies. 

Some courses lend themselves more directly to 
analytical methods than others. Courses in legal ha- 
bility, torts, crimes, and to a lesser degree, contracts 
and persons, seem to carry the subject matter which 
an make the analytical method productive in class- 
room work. But all of these courses have historic 
backgrounds and sociological connotations which can- 
not be ignored, nor would it be wise to ignore them. 
Yet as one cannot do all one would like to do in the 
limited time at one’s disposal while teaching a given 
course, one has to choose where one will lay emphasis. 
In the first year teaching I think the emphasis most 
called for, because of the mental incapacity of the 
student, is an emphasis upon analysis. Twelve hours 
a week for a year is all too short a time in which to 
try and develop the analytical method and the analytical 
temperament. 


II 

The problem for the second year is a somewhat 
different one. By this time the student has had all 
of the insistence upon the analytical method which he 
can stand. The technic is developed fairly well. Em- 
phasis need no longer be laid upon it. Not that it 
should be taken for granted and ignored. But it can 
be taken as a matter of course that the abstracts of the 
cases should continue to be of as high a standard as 
possible. Failure to insist upon this would lead to a 
loss of such analytical power as may have been ac- 
quired in the preceding year. At the same time, how- 
ever, the student is beginning to feel somewhat bored 
because of the method even though the subject matter 
may be so different that this interest in the course he 
is taking is still maintained. By this time, he has ac- 
quired a fund of legal information which is beginning 
to stimulate his imagination. He is, generally speak- 
ing, eager to have the reasons why the law is what it 
has become made clear to him. The time when cases 
were decided begins to interest him. The history of a 
rule or a principle arouses his attention. He is will- 
ing to do some mild forms of research work. He 
likes “to chase a point of law back into the year books.” 
His questions are more likely to call for historic rea- 
sons from the instructor than they are to call for a 
finer shade of analytical reasoning. He is likely to be 
impatient with his fellow student who is unable to 
make or to detect analytical distinctions, but he will be 
interested usually in the bringing together of a large 
number of instances from different periods of legal 
history. A case decided in 1600 is of value to him as 
setting an early precedent, while the last decision just 
handed down by the Supreme Court is of interest to 
him as clinching the law which now exists. All this, 
I think, points to the fact that the teaching of second- 
year students should stress the historic and the syn- 
thetic aspects of the law 

Here, too, it is to be observed that the substantive 
law must be acquired by the student. This, of course, 
he can only do by analysis of the cases in the case book. 
But in addition he is ready and willing to consider a 
large number of other cases and, from the specific 
rules of these cases found by analysis, to build up a 
principle or a standard which represents the broader 
aspects of the law. Analytic induction leads into syn- 
thetic deduction. Collateral reading which will give 
the historic background should be assigned at this 
stage of legal study. Instructors should be prepared 
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to deal with historic aspects of the cases under discus- 
sion and to show how a specific case was influenced by 
cases before it, and had exerted, in its turn, an influ- 
ence upon the cases which succeeded it. In this way, 
I think, the good of the analytical method, which had 
been stressed in the first year, is conserved in the sec- 
ond year, and at the same time the origin of the sub- 
stantive law which is being studied can be made clear 
and the development of legal theory elucidated. 

That is: the function of the second-year curricu- 
lum, as I see it, is to transmit a certain amount of sub- 
ject matter, to continue the development of the powers 
of analysis, to create a love for legal research, and 
inculcate the historic method of legal thinking. 


III 


The problem which confronts the teacher of third- 
year men is, I think, markedly different from the prob- 
lem which confronts him when teaching the two lower 
classes. If the first and second year’s work has been 
done with any degree of adequacy, stressing the ana- 
lytical part of the work in the third year, is likely not 
only to bore the student, but to create some degree of 
intellectual resentment. The student takes it for 
granted that he knows how to get at the facts, the ques- 
tion and the decision in a given case. He can, gener- 
ally, work out a well rounded and sound rule of law. 
He can, usually, give a good reason why the holding 
is right or wrong so far as the effect of the particular 
case may go. He can usually tell whether the rule of 
law is the result of a historic accident or an outgrowth 
of rational synthesis. In addition to these things he is 
beginning to see with more discriminating clearness 
that the particular cause of action was not an isolated 
phenomenon, but was the outgrowth of a larger prob- 
lem. He also realizes that the decision was not merely 
the settlement of the particular dispute, but was also 
an attempt at the solution of the larger problem of 
which this particular controversy was but an indica- 
tion and an outgrowth. He begins to see that the law 
is purposive, that it has a sociological aspect and a 
functional value. The discussion of a declaratory 
judgment, for instance, begins to take on a flavor 
which was not possessed by a discussion concerning 
an ordinary judgment. The feeling that law is a means 
of social control begins to take possession of the stu- 
dent. More and more he begins to reason about the 
possible effect which a particular decision may have 
upon communities or groups. Minimum wage laws, 
for instance, and statutes permitting the creation of 
private corporations, carry with them economic and 
social implications. The growing maturity of the stu- 
dent’s mind begins to be reflected in class-room discus- 
sion more and more. Not only the legal rule and its 
history, but its effect and purpose become of impor- 
tance. The teacher, therefore, should stress the so- 
ciological and functional aspects of the law in his work 
with the third-year men. This can be done most 
advantageously, I think, by what may be called, for 
want, perhaps, of a better name, the problem method 
of teaching. The ordinary case book is arranged with 
reference to a series of problems. Each section of the 
case book is devoted to a specific problem. Ordinarily 
the first case in the section would lay down the gen- 
eral problem and the succeeding cases will bring changes 
upon facts or principles connected with this problem. 
When the section is completed the cases within it, plus 
such other cases as the instructor has presented for 
further elucidation, present the problem and its solu- 
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tion. It is, of course, impossible within the limits of 
the ordinary text book to give cases enough to work 
out the problems in all their details. Indeed, it is diffi- 
cult, if the purely analytical method is used, for all 
the cases in a given section to be adequately discussed 
by the class. I venture to believe that it is a very rare 
thing for a class to read the case book it is using from 
cover to cover ; and certainly it is very rare that every 
case in the case book is discussed in class room. The 
ordinary three-hours-a-week course will not allow 
enough time to make an adequate analysis in class of 
each case. But it is possible for the members of the 
class to read, analyze and make an abstract of the cases 
outside of class, and then to discuss in class the prob- 
lem presented by the cases. This study and attempted 
solution of the problems presented as problems of so- 
cial and political existence open up the way to the 
giving of collateral information and the working out 
of collateral ideas within the time limit set in very 
fruitful fashion. ° 

Here again I wish to make it clear that the method 
must not lead to a sacrifice of the subject matter; a 
student must be held to an accurate analytical knowl- 
edge of the law as the cases in the book present it. The 
discussion should be in constant touch with these cases. 
Points of view must be tested and supported by refer- 
ence to the cases. The instructor must be prepared to 
give other cases in support of, or in opposition to, the 
points which the student is trying to make. The sub- 
stantive law must be imparted to the student or quar- 
ried out by the student. Yet all of this should be done 
by means of reference to existent legal and social prob- 
lems. This can be done. The time which is ordi- 
narily taken up by listening to an abstract, and a more 
or less lengthy presentation of points in a particular 
case, is saved without any loss of subject matter. The 
cases are material for the solution of problems; which 
is just what they are outside the class room. The cases 
present problems ; which is just what the set of facts a 
client brings to his attorney presents. The solution of 
the case has its political, social and economic aspects 
and effects. What these were, are, and are likely to 
be, is as much a part of the decided case as the facts, 
the question and the decision which was handed down. 
The point I wish to urge here is that the third-year 
teaching of law should emphasize the fact that the 
law is not a cut and dried subject matter which can be 
analyzed into its component parts and these parts 
pigeonholed, nor is it a series of rules, principles, con- 
cepts and standards which have their origin in historic 
evidence and tradition, but that it is a living function- 
ing method of delimiting and controlling human activ- 
ity. The third year students are more or less vaguely 
conscious of this at the beginning of their year’s work 
and this vague consciousness should be made more 
definite and more of a controlling factor in their legal 
reasoning. 

IV 

There are, of course, certain dangers to be noted 
and avoided when the instructor sets himself definitely 
to emphasize a specific feature in legal training in each 
of the years he has the students with him. The first 
of these dangers is that of monotony. The insistent 
harping upon analysis, for example, leads to a mechan- 
ical method of recitation on the part of the student so 
that the student is likely to recite on a case by giving 
simply the skeleton of the case and nothing else. But 
this danger will arise only when the instructor forgets 
that the historical and sociological aspects of the law 


are all presented in each subject matter that is taught, 
so that these last two aspects cannot be entirely ignored. 
Indeed, in some subjects taught in the first year it 
would be difficult to find anything but historical back- 
ground and the explanation of the law is entirely based 
upon historical accidents. The sociological aspects are 
also present so that they cannot be entirely ignored. 
What the instructor must remember is that though 
emphasis is laid upon analysis, or synthesis, or func- 
tion, that all three things must be touched upon in each 
course. 

The second danger is that the student may, in his 
second year, develop the pernicious habit of synthetic 
generalization based upon insufficient data. This dan- 
ger is somewhat obviated by the fact that the instructor 
is constantly giving a large number of illustrative cases 
bearing upon the points presented by each case in the 
case book. It is further guarded against by holding 
the student down to the expression of a generalization 
which genuinely grows out of the cases he has read 
and discussed. This danger, therefore, is not so great 
as it may seem. 

The third danger is that the third year student 
may seize upon the problem method as an opportunity 
for skimming the cases in superficial fashion. This, 
of course, will lead to a loss of analytical, syn- 
thetic power. But the safeguard is, as we have already 
indicated, the discussion of the problem. It must be 
constantly integrated with the cases in the case book. 
In this way a close watch can be kept upon the prepara- 
tion of the cases. If a student indicates by his discus- 
sion that he has not read and analyzed the cases, it is 
a simple matter to test this out by calling for an an- 
alfsis, by the student, of one of the cases bearing upon 
the problem. The constant reference to the cases also 
acts as a check upon too wide a digression from the 
problem, and an entrance upon too much collateral dis- 
cussion which, while interesting in itself, does not 
grow out of a consideration of the specific cases in 
mind. 

Summarizing the above then, I venture the sugges- 
tion that the law school curriculum should be so con- 
structed that the subject matter which is to be taught 
should lend itself readily to the stressing of analysis in 
the first year, of the historic method and synthesis in 
the second year, and to the utilization of problems for 
the stressing of the functional and the sociological as- 
pects of the law in the third year. The ordinary curri- 
culum, as it now exists in the average law school, is 
already arranged so that in the main it lends itself 
readily to this threefold aspect of legal pedagogy. It 
would take very little revision to bring the curricula 
in those law schools which do not have the curriculum 
already so arranged into line with this idea, should the 
idea commend itself to the law-teaching profession. 





When to Tell the Judge a Story 
“Some of- your members asked as to the pro- 
priety or advisability of telling a story in the 
course of your written or oral arguments. My 
answer is, each must determine for himself. The 
effective force of a short and pointed story that 
marks a point or illustrates an appropriate idea, 
cannot be gainsaid. Keep well in mind, however, 
that judges on such occasions are not desirous of 
entertainment except that sort which assists them 
in the proper solution of their legal problems.”— 
From address of Justice John R. Mitchell to Wash- 

ington Prosecuting Attorneys’ Association. 
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FOREIGN COMMERCE AND THE LAW 





A Message to Members of the American Bar Association Setting Forth the Importance of 
the Lawyer in the General Scheme of Trade Promotion 





By A. J. 
Chief, Division of Commercial 


Domestic Commerce, 


N the general scheme of foreign-trade promotion 

the sales manager, the credit man, the foreign 

representative, and a score of other factors of 
varying importance—from the banker to the freight 
broker—have their recognized place and activity. 
It is only of late, however, that the business world 
has commenced to accord a growing recognition 
to the legal adviser as an essential, and occasion- 
ally the most essential, link in the organization of 
international trading. 

So imperceptibly have the events of recent 
years drawn the lawyer into the councils of those 
who plan and direct foreign trade that the legal 
advisers of exporting merchants and manufactur- 
ers are frequently unaware of their own import- 
ance in the economy of foreign trade. Merchants 
and manufacturers engaged in foreign business 
had been seeking light on foreign laws long before 
their legal advisers thought enough of foreign 
trade to make it a subject of special study. And 
taking into consideration the vast interests involved 
in American trade with foreign countries, the 
equipment of the average American attorney when 
confronted with the legal problems of foreign trade 
has been, with a few exceptions, inadequate. 

Now and then, in former days, the exporter’s 
counsel had to prepare a power of attorney for use 
abroad; now and then he was called upon to pre- 
sent the proofs of claim in the case of a foreign 
bankruptcy ; now and then he had occasion to make 
inquiries for some reputable attorney in a foreign 
land to take care of litigation, and the mysteries 
of foreign laws generally proved exasperatingly 
baffling. 

The average lawyer, enjoying the confidence 
of his clients because of his familiarity with do- 
mestic law, was at sea when facing the laws of 
other lands. Even if he could lay his hands on 
foreign codes, frequently he could neither read nor 
apply them with any degree of assurance. He was 
like a conscientious general practitioner called 
upon to treat ailments which require the skill and 
the experience of a specialist. Foreign laws, he 
soon discovered, are largely the field of specialists. 
And such specialists until recent days, if not until 
the present day, have been very few. 

Here and there a far-seeing and daring Ameri- 
can studied law abroad and sought admission to 
the bar of some foreign land. Such lawyers have 
established themselves in France, England, Italy, 
and Germany, in Brazil, Mexico, Cuba, Argentina, 
and a few other countries. Here and there foreign 
barristers associated themselves with American 
attorneys, and a bare handful of international com- 
mercial law firms sprang into existence, chiefly in 
New York City, and in a few foreign cities Ameri- 
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can lawyers associated themselves with native 
practitioners in a similar way. The few world- 
famed jurists specializing in international law in 
colleges or in diplomatic service, of course, are not 
available to commerce. 

A considerable number of American attorneys, 
including the law departments of prominent cor- 
porations, have established working arrangements 
with legal confréres abroad selected with more o1 
less discrimination and good luck. A still larger 
number rely on the unsatisfactory medium of 
printed lists of foreign attorneys. The vast ma- 
jority have no foreign connections. 

With regard to library equipment, one or two 
great law schools have excellent collections of 
foreign codes; one or two libraries of national 
fame have foreign law books on their shelves— 
but without any attempt at being either complete 
or fully up to date; a few firms have built up li- 
braries covering one or more countries; and sev- 
eral non-practicing international jurists have law 
libraries of their own which include foreign law 
works. But the great body of the legal profession 
has no access to a complete library of foreign 
codes; has no world-wide network of legal co- 
workers abroad on the basis of any permanent 
mutual arrangement; and most lawyers are en- 
tirely at sea when their clients bring before them 
legal problems abroad for advice and attention. 

The political and economic disturbances in the 
wake of the war have multiplied the legal difficul- 
ties of foreign trading. The business men of 
America have demanded’ more information on the 
subject of foreign commercial laws, and this need 
has been recognized in the creation of a Division 
of Commercial Laws in the Bureau of Foreign 
and Domestic Commerce which is charged with 
the task of compiling the laws of foreign lands as 
they affect American commerce. In the very be- 
ginning of its activity the new division had to 
recognize the fact that the legal adviser of an 
American exporting manufacturer and merchant 
is an important constructive factor in the up- 
building and maintenance of American foreign 
trade. Much of the material which the new di- 
vision expects to gather or has drawn, as a central 
unit of information on commercial laws, from the 
older divisions of the Bureau can not be utilized 
by a layman to the best advantage excepting 
through the medium of the legal adviser. 

It is the legal adviser who prepares the power 
of attorney for the foreign representative; who 
draws up the incorporation papers when it is de- 
cided to form a branch or a subsidiary company 
abroad; who plans the entire policy of a firm before 
a new field of operations is invaded; who is con- 
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sulted in the case of legal difficulties abroad; who 
studies the legal aspects and the meaning of letters 
of credit and of contracts of sale or of agency in 
foreign commerce. Not only the merchant and 
the manufacturer, but the bank, the insurance com- 
pany, the freight forwarder, the shipping company 
find it indispensable to obtain legal advice on 
every phase of foreign business before they com- 
mit themselves. So the legal adviser of an Amer- 
ican organization engaged either in active trading 
or in any of the auxiliary activities of commerce 
must study foreign trade in all of its aspects. 

The American Bar is beginning to realize the 
potentialities of efficient service in the newly cre- 
ated Division of Commercial Laws, and many let- 
ters have been received from the leaders of the 
legal profession expressing interest in its work and 
offering their cooperation in developing its useful- 
ness. It is clear that only such cooperation on the 
part of the legal profession at home and abroad can 
make the activity of the Division of Commercial 


Laws a valuable contribution to the resources of 


American export interests. 

The Division of Commercial Laws aims to 
compile laws, to collect codes, to edit them for 
use in Commerce Reports and eventually in spe- 
cial pamphlets, to collect foreign decisions of in- 
terest to American commerce, and to list reputable 
legal practitioners abroad. It can not, of course, 
undertake to render legal opinions or to prepare 
briefs—this is the province of the practicing law- 
yer. Much of this information is of technical char- 
acter and requires the attention of the legal ad- 
viser, even as credit matters naturally come before 
the credit man and sales opportunities before the 
sales manager. 

Stress has been laid in this article upon the 
service to the lawyer, but, of course, there are 
numerous questions which the layman—exporting 
merchant or manufacturer—may properly put to 
the Division of Commercial Laws and receive ad- 
vice. Reverting to the medical simile, every lay- 
man ought to know the laws of hygiene, but only 
a trained physician can ‘satisfactorily deal with 
disease. And so in the legal aspects of foreign 
trade, every business man ought to be familiar with 
the trend of laws in the countries with which he 
trades, leaving the technical side of the question 
to the care of his legal adviser as an essential link 
in his foreign-trade organization. One of the first 
tasks of the newly created Division of Commercial 
Laws was to lay a foundation for a thorough, in- 
quiry into the commercial laws of foreign coun- 
tries, in order to secure within a reasonable time 
material for reports presenting in handy form, suf- 
ficiently popular for the business man yet accurate 
enough for the use of his counsel, and neither too 
detailed nor too superficial digests of those foreign 
commercial laws which affect the conduct of 
American business with other countries. 

A number of years ago a partial investigation 
of this character was undertaken by the Bureau 
of Foreign and Domestic Commerce and resulted 
in the publication of several monographs dealing 
with the laws of certain European countries. The 
present investigation goes far beyond the scope of 
these earlier reports, not only in the number of 





foreign countries embraced therein but also in the 
manner of approach. 

The information on the commercial laws of 
foreign countries will be prepared by law experts 
abroad and checked by law experts in the United 
States before appearing in printed form. The se- 
lection of the actual compilers of the work will be 
left largely to the representatives of the Bureau 
in foreign fields; and where these are lacking the 
aid of the State Department will be sought and 
the cooperation of consular officers requested. The 
Bureau’s own connections, however, cover a con 
siderable portion of the commercial world. Promi- 
nent jurists of twelve countries have already signi 
fied their eagerness to cooperate in this work. 

A thorough examination of the subject has led 
to the conclusion that accuracy, convenience of 
consultation, and dispatch in putting information 
at the disposal of American business men and 
counsel can best be obtained by the eventual pre- 
paration of reports dealing with selected topics 
and covering the entire world—this in preference 
to the preparation of monographs dealing with the 
commercial laws of single countries or sections 
of the world. To illustrate, if it is desired to learn 
the bankruptcy laws of one particular country, it 
is much simpler to turn tg a monograph on Bank 
ruptcy Laws of the World than to seek this in- 
formation in a report which is a digest of all the 
commercial laws of the country in question. 

In order to secure a complete survey of for- 
eign commercial laws with this topical treatment 
it is only necessary to arrange the topics under 
several heads which together embrace the entire 
subject as far as commercial law is concerned. 
This has been accomplished by arriving at the fol- 
lowing sub-divisions: 


1. General laws on the conduct of business. 
2. Agency laws. 

3. Sales contracts. 

4. Bankruptcy laws and practice. 

5. Bills of exchange. 

6. Commercial litigation, court procedure, etc. 


It will be found that practically all legal prob- 
lems in international commerce may be summed 
up under the foregoing heads, with the aid of 
questionnaires specially designed for each country 
(in order to provide for special conditions encoun- 
tered in each). 

As soon as answers to these questionnaires 
are received they may be published in pamphlet 
form pending the conclusion of the entire investi- 
gation into each phase and the preparation of the 
final monographs. 

The questionnaires under all of these heads 
are now being prepared, but will vary for each 
country in accordance with the different system 
of jurisprudence prevailing in each or with local 
conditions (such as extraterritorial administration 
of justice in China) and the special problems con- 
fronting American commerce in certain countries. 
In addition to these questionnaires, which will be 
answered by native attorneys (or competent 
Americans engaged in law practice abroad), cer- 
tain information will be supplied confidentially by 
exclusively American authorities, such as reports 
on local standards of bar and bench and the ad- 
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visability of litigation. This information will be 
confidential and reserved. 

The Division of Commercial Laws has in its 
files competent attorneys abroad and furnishes them 
on application to properly interested American in- 
quirers, but the lists will not be published or given 
out as a whole. Of course, while care will be taken 
to include only well-recommended firms, no re- 
sponsibility is assumed by the Bureau or anyone 
concerned in this connection. The division is also 
endeavoring to keep in touch with lawyers in the 
United States specializing in international law and 
in foreign commercial laws. 

To avoid all misconception on the subject, it 
is of great importance to lay particular stress upon 
the fact that the Division of Commercial Laws 
neither seeks to engage in legal practice nor to 
eliminate the lawyer. On the contrary, it is at the 
disposal of the lawyer by securing data which will 


enable him to serve his client more efficiently, and 
it constantly warns business men to submit all con- 
tracts and business plans in international com- 
merce to the scrutiny and direction of trained 
lawyers. The work of the Division of Commercial 
Laws is to give information on foreign commercial 
laws and to file data regarding them. It will ad- 
vise as to the best course to pursue whenever a 
problem within the scope of its activities is sub- 
mitted to it. It must leave the practice of com- 
mercial law to the legal profession. Its relation 
to the legal profession is entirely auxiliary, some- 
what like that of a drug store or surgical depot to 
the medical profession. 

The Division of Commercial Laws invites the 
widest cooperation of law departments of Ameri- 
can business firms and of experienced export men 
in making this investigation thorough and prac- 
tically useful. 
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Is Nonsupport an “Infamous Crime” Under 
the Fifth Amendment? 
OSTON, Mass., June 28. To the Editor: The 
fifth amendment to the Federal Constitution pro- 
vides that, 

No person shall be held to answer for a capital 
or otherwise infamous crime, unless on a present- 
ment or indictment of a grand jury. 

The statute of the District of Columbia prescribes 

the punishment for 
wilfully neglecting or refusing to provide for the sup- 
port of minor children, a fine of not more than five 
hundred dollars or by imprisonment in the work 
house of the District of Columbia at hard labor for 
not more than twelve months or by both such fine 
and imprisonment. 

In the case of U. S. v. Morehead the defendant 
was proceeded against in the Juvenile Court by infor- 
mation and was convicted by a jury under this statute 
and sentenced to “hard labor” for six months at the 
work house. The Supreme Court of the United States 
on April 17 decided that it was established law that, 
“imprisonment with the accompaniment of hard labor 
is an infamous punishment made so by the accompani- 
ment of hard labor,” and that since the punishment 
was infamous the crime was infamous and grand jury 
proceedings were necessary. 

The greater part of the majority of the opinion 
is devoted to an argument as to whether and why 
the majority are justified in citing and relying upon 
the case of Wong Wing v. U. S., 163 U. S. 228, as 
authority for this proposition. Aside from the argu- 
ment as to the use of this case as authority, there is 
little discussion of the substantial question. 

Mr. Justice Brandeis filed a strong dissenting 
opinion in which Chief Justice Taft and Mr. Justice 
Holmes concurred. Mr. Justice Clark took no part 
in the decision of the case. It appears from this dis- 
senting opinion that the hard labor involved in the 
sentence under the statute was work on an industrial 
farm called “Occoquan,” where land was cultivated 
and there were various manufacturing and other kinds 
of useful work performed on an eight hour day. It 
also appears that, under the statute, if a fine was im- 


posed the court might direct it to be paid to the wife 
or other person in whose care the children were and 
that in case of a sentence to the workhouse the super- 
intendent was required to pay toward the support of 
the children a sum equal to fifty cents for each day’s 
hard labor performed by him, and that, either before 
trial or after conviction, the father might be released 
upon giving cognizance for the payment of a weekly 
allowance for the support of the children. 

_, After distinguishing the question requiring de- 
cision in the Wong Wing case, Mr. Justice Brandeis 
discusses briefly the history of punishments and con- 
cludes as follows: 

But even if imprisonment at hard labor elsewhere 
than in a penitentiary had, in the past, been deemed 
an infamous punishment, it would not follow that 
confinement, or rather service, at a workhouse like 
Occoquan, under the conditions now prevailing 
should be deemed so. As stated in Ex parte Wilson, 
114 U. S. 417, 427, and in Mackin v. United States, 117 
U. S. 348, 351: “What punishment shall be considered 
as infamous may be affected by the changes of pub- 
lic opinion from one age to another.” Such changes 
may result from change in conditions in which, or 
in the purpose for which, a punishment is prescribed. 
The Constitution contains no reference to hard labor. 
The prohibition contained in the Fifth Amendment 
refers to infamous crimes—a term obviously inviting 
interpretation in harmony with conditions and opin-. 
ion prevailing from time to time. And today commit- 
ment to Occoquan for a short term for non-support 
of minor children is certainly not an infamous pun- 
ishment, 

The decision of the majority has attracted atten- 
tion of a varied character in the press of the country. 
The “Springfield Republican” in a recent editorial 
calls attention to the fact that while the press in gen- 
eral at first “did little more than moralize in jocular 
vein on the derogatory estimate of toil” suggested by 
the court’s reasoning, now the question is being asked 
how far this decision is likely to reach as a practical 
matter either in its direct effect or in its persuasive 
effect on other courts. 

The dissenting opinion seems far more convincing 
than the majority opinion. This suggests that the court 
got so interested in arguing over the Wong Wing case 
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that the practical issue got outside of the perspective of 
the majority. 

A number of opinions, relating to the constitu- 
tional requirement of grand jury proceedings, appear 
to be written from a more or less theoretical point of 
view that does not get the practical details and opera- 
tion of the administration of criminal law in clear per- 
spective. This decision seems an illustration of this 
fact. To decide as a matter of constitutional law that 
“labor” today, even with the addition of the adjective 
“hard” which is capable of very variable meaning in 
practice, is necessarily a badge of “infamy” for con- 
victed persons seems to show a curiously narrow view 
of the constitutional provision. The only reason for 
this view seems to be the compulsory character of 
labor in a prison and the sentimental historical con- 
nection between this idea and the feeling against the 
idea of slavery, but every sane man knows that labor 
for prisoners is important for their physical health 
and certainly for their mental and moral health. To 
talk about it as necessarily “infamous” in these days 
of modern study in criminology, etc., seems strange. 

As Mr. Justice Brandeis points out, the Federal 
Constitution says nothing about “hard labor.” It 
speaks merely of “capital or otherwise infamous 
crime.” Aside from the discussion of the words 
“hard labor”, the court does not discuss the essential 
character of the proceeding in which the defendant was 
convicted. A criminal proceeding for non-support 
which has become the common, because the only prac- 
tically effective, method of securing support for de- 
serted wives and children from a husband who is 
legally bound to provide it, is obviously a semi-civil 
proceeding which is a sort of statutory revival of im- 
prisonment for debt in this particular kind of relation- 
ship of parental responsibility. It might almost be 
described as criminal trustee process or garnishment 
for the family. Its main purpose and operation are 
not to punish, but to procure the support for the family 
and it appears in this case, as above stated, that the 
statute required the superintendent of the institution 
to pay the family fifty cents a day for the work of the 
defendant. 

This aspect of the law and the sentence under it 
showing the purpose for which the statute was passed 
received no discussion and apparently no consideration 
whatever from the majority of the court. Yet, it 
shows the essential nature of the proceeding which is 
nothing more nor less than the attachment of the body 
of the defendant as a step toward the specific perform- 
ance of the obligation to support. The justification for 
the proceeding on the criminal side of the court lies in 
the public interest in the performance of this obliga- 
tion, but this does not alter the substantial purpose of 
the statute which differentiated this “crime” from 
others. The entire failure to consider this aspect of 
the question so weakens the force of the majority 
opinion that a reargument seems desirable. Even on 
the point of authority of the Wong Wing case, the 
majority opinion does not seem to contain any convinc- 
ing answer to the remarks of Mr. Justice Brandeis in 
regard to that case. The decision of that case seems 
clearly sound upon the point to be decided, but it 
seems equally clear that it does not control the ques- 
tion now under discussion. 

As the fifth amendment applies only to the Fed- 
eral courts and does not control the interpretation of 
state constitutions, the direct effect of this decision is 


limited to Federal jurisdictions and it does not seem 
likely that it will be followed by state courts. 

Certainly the notion that the only effective remedy 
in non-support cases must be complicated and delayed 
and the labor of the government and the citizens who 
serve as grand jurymen subjected to the additional 
burden of considering such cases must be somewhat 
startling to those who are interested in the adminis- 
trative problems of the criminal law and who are try- 
ing to devise reasonable methods for its more prompt 
and effective administration. 

As far as the District of Columbia and other 
places under Federal jurisdiction is concerned, if the 
case is not reconsidered the practicad remedy would 
seem to be for such offenses as non-support, etc., to 
cut the adjective “hard” out of the statute or, perhaps 
still better, to cut out the entire provision for specify- 
ing labor in a sentence and leave the matter of labor in 
the various institutions to be dealt with under general 
rules for administration in such places. The modern 
problems of administration in connection with the 
criminal law are sufficiently difficult without being 
hampered by statutory words which do not describe 
the facts, and the omission of such words apparently 
would avoid the result of the judgment of the majority 
of the court or, at least, call for a study of the facts 
before deciding that the work required renders both 
the punishment and the offense infamous. - 

F. W. GrINNELL. 

Boston, June 26, 1922. 


Dr. Butler Replies to a Challenge 

The JourNnAL has received the following corres- 
pondence from a member, with the suggestion that its 
readers will probably find it of interest: 

THE COMMITTEE OF 48 FUNCTIONING AS 
THE LIBERAL PARTY 
New York, June 20, 1922. 
Dr. Nicholas Murray Butler, President, 
Columbia University, 
New York City. 
Dear Sir: 

The issue raised by Senator LaFollette in respect 
to the right of the U. S. Supreme Cgurt to pass upon 
the constitutionality of legislation enacted by Congress, 
to which you called attention in your address before 
the New Jersey Bar Association, is a subject meriting 
careful consideration. 

According to the press reports you take exception 
to Senator LaFollette’s statement that our forefathers 
established “a Government deriving its just powers 
from the consent of the governed, in which the will of 
the people expressed through their duly elected repre- 
sentatives should be sovereign.” You state that there 
is no warrant for assuming that the legislative branch 
of the Government more adequately represents the will 
of the people than does the executive or the judicial 
branch. 

When you so state am I to understand that you 
deny that under our form of government our legisla- 
tures are, at least in theory, the representatives of the 
people duly elected by them to initiate and pass the 
legislation demanded by their constituencies ? 

Are you unaware of the fact that the members 
of the Supreme Court are appointed by the President 
for life and that the people themselves have no voice 
in their appointment? 

Upon what do you base your statement that the 
judicial branch of our Government “represents the 
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people’s fundamental principles, their controlling 
ideals, and their continuing purposes ?” 

Do I understand that you contend that the nine 
members of the U. S. Supreme Court have at any time 
been legally empowered to pass upon the constitution- 
ality of the laws enacted by the legislative branch of 
our Government? And do you furthermore contend 
that to allow such legislation to be set aside by a ma- 
jority vote of the Supreme Court—which frequently 
means that the entire question is decided by the vote of 
one man—is in accordance with sound public policy 
and in accord with the democratic principles upon 
which our Government was founded? 

These questions as I have above stated are all 
matters for serious consideration. Are you prepared 
to defend the opinions you have expressed by accepting 
a challenge to a public debate at a time and place agre- 
able to yourself as to whether or not the U. S. Supreme 
Court has or should have the legal right to pass upon 
the constitutionality of the legislation enacted by Con- 
gress? If so we will undertake to make the arrange- 
ments for such a debate and to designate as your op- 
ponent a man who is eminently qualified to represent 
the opposite point of view. 

Very sincerely yours, 
Tue ComMITTEE oF 48. 
Frank A. Pattison, For the Executive Committee. 


June 28, 1922. 
Frank A. Pattison, Esq., 
15 East 40 Street, 
New York. 
Dear Sir: 

Your letter addressed to me under date of June 
20 has remained unanswered owing to my absence 
from the city. 

If your questions are intended to be serious, they 
may be answered quite briefly. 

So far from denying that “under our form of 
government our Legislatures are, at least in theory, 
fhe representatives of the people, duly elected by them 
to initiate and pass the legislation demanded by their 
constituencies,” in the Atlantic City speech to which 
you refer I asserted this with some emphasis, and at 
the same time called attention to the manifest short- 
comings of the State and National Legislatures in the 
exercise of their constitutional functions. 

I am entirely aware that the members of the Su- 
preme Court are appointed by the President, not for 
life as you incorrectly state, but “during good be- 
havior,” as determined by the people of the United 
States when they ordained and established the Con- 
stitution. 

Instead of it being true that the people have no 
voice in the appointment of members of the Supreme 
Court, the fact is that the people have determined pre- 
cisely how they shall be appointed and for what pur- 
poses. That the people do not pass directly upon the 
appointment of each individual judge is a matter that 
has been so determined by the people themselves in 
their own interest. It is the essence of the judicial 
power which the people have vested in one supreme 
court and in such inferior courts as the Congress may, 
from time to time, ordain and establish, to represent 
the people’s fundamental principles, their controlling 
ideals and their continuing purposes. The decision of 
causes in accordance with the principles of law and 
equity means just this. 

It is elementary that the nine members of the 
United States Supreme Court have been legally em- 


powered to pass upon the constitutionality of the laws 
enacted by the legislative branch of the Government. 
This is precisely what a government of limited powers, 
divided into executive, legislative and judicial branches 
means and involves. Otherwise there would be no 
limitation of powers, and a written constitution would 
be a mere scrap of paper. The provisions of the Con- 
stitution, Article III, are wholly clear upon this point. 
If, for example, a citizen feels that the rights reserved 
to him under the Constitution have been invaded by an 
exercise of the legislative power, his only remedy is 
to bring an action to test the validity of that exercise 
of power. The only protection which can be given 
him is a judicial decision setting aside this legislative 
act as contrary to the Constitution, if after evidence 
and argument this fact be established. I suggest that 
you read, with the care which it deserves, Alexander 
Hamilton’s exposition of this subject in The Federalist, 
No. 78, and also the opinion written for the entire 
Supreme Court by Chief Justice Marshall in the classic 
case of Marbury versus Madison. 

There is nothing more extraordinary in the setting 
aside of a legislative act as unconstitutional by a ma- 
jority of one than there is in the election of a governor 
by one vote, or the election of a president by one vote, 
or the passage of a legislative act by one vote, or even 
the submission of a constitutional amendment by one 
vote. In Massachusetts in 1840, Edward Everett was 
defeated for Governor by a single vote. In 1876 
Samuel J. Tilden was defeated for President by one 
electoral vote. Many legislative acts, and those often 
the most obnoxious, are passed by a single vote. This 
is always a possibility under any system by which heads 
are counted rather than weighed. 

It is elementary that the three branches into which 
the Government of the United States is divided all rest 
upon one and the same constitutional foundation, and 
that all have one and the same warrant in popular 
sovereignty. The legislative powers of the people that 
are vested in a Congress are no more sacred than the 
executive power of the people which is vested in a 
President, or than the judicial power of the United 
States which is vested in one Supreme Court and such 
inferior courts as may be established. 

I hope to continue my practice of many years, and 
express and defend my opinions relative to our Ameri- 
can form of government at such times and places and 
in such manner as may be convenient and becoming ; 
but I have no wish to join in formal debate on these 
subjects. NicHoLcas Murray BuT Ler. 





Quality of Modern Law Books 

“There are undoubtedly some modern law 
books that fail to wear well with the profession, 
either because the authors were not competent, or 
did slipshod work; but it is equally true that the 
best legal works of today are made with an ex- 
haustiveness of investigation and thoroughness in 
analyzing the decisions in relation to legal princi- 
ples, and a lucidity and accuracy in presenting the 
results of the authorities, which have not been 
surpassed in similar legal works produced in any 
earlier period. It must also be remembered that 
the task of treating adequately any important 
branch of the law in these days has grown vastly 
greater, because of the very great number of 
authorities that must now be taken into account, 
and, at the very least, must be carefully examined 
in making a thorough investigation of any sub- 
ject."—Case and Comment, May. 
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Secretaries of State Bar Associations are re- 
quested to send us in news of their organizations. 
“News” means not only official statements of 
time, place and programs of regular meetings and 
the action there taken, but also reports of other 
interesting activities.. In brief, anything showing 
what the membership, committees and leaders in 
the State Bar Assocwution are thinking and doing 
with respect to matters of professional interest. 








Secretaries can help to make this department one 
of the most interesting in the Journal. The collec- 
tion of reports will enable each State Bar Asso- 
ciation to see every month what the others are 
doing and to avail itself of any suggestions con- 
tained in their activities. Contributions should 
be mailed not later than the 25th of each month 
and should be addressed to the editorial office, 
1612 First National Bank Building, Chicago. 
























ARKANSAS 


Best Attended Annual Convention in the 
Association’s History 

The best attended meeting of the Arkansas State 
Bar Association on record was held at Little Rock 
June 1 and 2, 1922. Seventy-five new members were 
elected. 

Addresses were delivered by President J. F. 
Loughborough, of Little Rock, on “The Nation and 
the States ;’ T. H. McGregor, of Houston, Texas, on 
“The Practicing Lawyer”; T. H. Gaughan, of Cam- 
den, on “The Law of Oil and Gas Rights in Arkansas” ; 
and E. B. Wall, Fayetteville, on “Certain Phases of 
International Law.” 

The following officers were elected for 1922-23: 
President, J. Vol Walker, Fayetteville ; Vice-President, 
E. B. Daggett, Marianna ; Treasurer, J. Merritt Moore, 
Little Rock ; Secretary, Roscoe R. Lynn, Little Rock. 

The annual banquet was given at the Hotel 
Marion, Thursday evening. The Little Rock Bar As- 
sociation, which presents an annual “Gridiron” pro- 
gram, furnished the entertainment. This affair of the 
Little Rock Bar Association has come to be an insti- 
tution and the skits presented are cleverly done, full 
of humorous verse and local allusions. This particu- 
lar skit represented a meeting of the “Women’s Aux- 
ilerator of the Little Rock Bar Association,” and con- 
tained frequent allusion to the alleged basement chem- 
ical activities of certain members. Space is lacking to 
give more than one selection from the lyrics which 
enlivened the occasion : 


When courts my hopes destroy, 
And taunting friends annoy, 
My peace to wreck— 
Give me a pint or quart 
From Merrick Moore’s retort 
And, as a last resort, 

My faithful deck. 


Let 
And 


Woolridge seek the links 
Stayton dance the jinks 

And Hendricks fish— 

Let Wythe extol the “wets,” 

Bill Martin make the bets, 

With these, my pasteboard pets, 

Is all I wish. 


My native Ozark hills, 
Thy bee trees and thy stills 
Are dear to me; 
Amidst thy clustered vines 
Thy grottoes and thy mines 
Are cabalistic signs 
Of ecstacy! 





IOWA 


President Severance of American Bar Associa- 
tion Delivers Address on Proposed La Follette 
Amentment — Successful Annual Meeting 

The twenty-eighth annual meeting of the Iowa 
State Bar Association was held at Sioux City, lowa, 
on June 22 and 23. The meeting was one of the 
largest ever held by this association, there being in 
attendance nearly 400 lawyers, a number of whom 
came from the near-by states of Nebraska and South 
Dakota. The two main addresses of the meeting 
were given by Gen. Nathan William MacChesney of 
Chicago, chairman of the Executive committee of the 
National Conference of Commissioners on Uniform 
State Laws, on “Uniform State Laws—Succor for the 
Public — Salvation for the Bar,” and by the Hon. 
Cordenio A. Severance of St. Paul, President of the 
American Bar Association, who addressed his re- 
marks particularly to the recent statements by Senator 
LaFollette proposing that the federal courts should 
be shorn of their power to declare acts of Congress 
unconstitutional and that even a decision of the 
Supreme Court in this respect might be nullified by 
a subsequent act of Congress. Other papers presented 
were, one by Mr. A. Hollingsworth on “Contempt of 
the Bar,” and the President's address by Judge Jesse 
A. Miller of Des Moines on the “Unification of the 
Courts.” 

In considering the report of the Committee on 
Law Reform the association emphatically refused to 
recommend the abolishing of the death penalty for 
murder as it now exists in this state. A proposal to 
enter a preliminary decree in divorce proceedings either 
granting or refusing the divorce, was also rejected. 
The association favored a repeal of the statute which 
confers upon trust companies and state and savings 
banks the powers to act as guardian, executor, receiver, 
and in other capacities. 

The speakers at the banquet were judge Miles W. 
Newby, Onawa; Mr. E. W. McManus, Keokuk; Mr. 
M. F. Healey, Ft. Dodge; and Judge W. E. Miller, 
Des Moines. 

The next annual meeting will be held at Mason 
City on June 21-22, 1923. The following officers were 
elected for the coming year: President, Mr. James A. 
Devitt, Oskaloosa; Vice-President, Justice Truman S. 
Stevens, Hamburg; Secretary-Treasurer, Prof. H. C. 
Horack, Iowa City. 

More than 130 new members were added to the 
already large membership of this association, bringing 
the total membership considerably over 1,300, many 
counties in the state reporting a hundred per cent 
membership in the association. 
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KENTUCKY 
Addresses Delivered at Annual Meeting Held at 
Louisville 

The twenty-first annual meeting of the Kentucky 
State Bar Association was called to order in the 
\uditorium of the Seelbach Hotel, at Louisville, Ken- 
tucky, by President W. W. Crawford on June 29, 1922. 

After an address of welcome by Mayor Huston 
Quin, of Louisville, President Crawford reviewed the 
legislation passed by the 1922 General Assembly of 
Kentucky. 

Mr. Charles I. Dawson, Attorney General of Ken- 
tucky, delivered an address on “Massachusetts Trusts.” 
fhe principal address and chief features of the pro- 
gram was delivered by Silas H. Strawn, of Chicago, 
whose subject was “Rocks in the Reconstruction 
Stream. 

On June 30, Judge J. H. Hazelrigg delivered an 
address on “Some Great Lawyers of Kentucky.” 
Judge Shackleford Miller, of Louisville, Kentucky, 
discussed “The Wilkinson-Burr Conspiracy,” and Mr. 
\ubrey Barbour delivered an address on the subject 
“When is a Foreign Corporation doing business in 
Kentucky ?” 

During the afternoon of the second day the vis- 
itors were taken on an automobile ride through the 
parks about Louisville, and on the evening of the sec- 
ond day the annual banquet was held in conjunction 
with the Louisville Bar Association at the Louisville 
Country Club. The entertainment at the banquet con- 
sisted of “Minute Movies of the Bar,” a session of the 
Court of Andrew B. Joked, and another skit of a 
famous dinner given by a prominent member of the 
Bar to the Chief Justice. The program stated that 
the dinner was presented by the Associated Press and 
advertised by the Shipping Board. 

Among the prominent guests at the dinner were: 
ee Sa ee Shackelford Miller, Sr. 
Secretary of State Hughes............. S. Lyman Barber 
Ex-Secretary of State Bryan Boyce Watkins 
Chairman of the Shipping Board..W. Overton Harris 
The Republican National Committeeman from 

NS SS are Shackelford Miller, Jr. 
The Senior Partner Back Home...George C. Burton 
Judge Walter Evans................ E. R. Attkisson 
Ex-Attorney General Wickersham...Louis Seelbach 
John D. Rockefeller............ J. Mortimer Viser 
|. Be EE “ea opccascecodusvs wed Eli H. Brown, Jr. 
Voice of Margot Asquith Bernard B. Bailey 

The officers elected at this meeting were: Presi- 
dent, Hon. Richard C. Stoll, now Judge of the Fayette 
Circuit Court; Treasurer, D. Collins Lee, of Coving- 
ton; Secretary, J. Verser Conner, of Louisville. 

Vice-Presidents: Frank Moore, Hickman; Law- 
rence Tanner, Owensboro; O. M. Mather, Hodgen- 
ville; Robert F. Vaughan, Louisville; Chester D. 
\dams, Lexington; Allen D. Cole, Maysville; James 
H. Jeffries, Pineville. 

Executive Committee: W. A. Berry, Paducah; 
Harry B. Mackoy, Covington; N. P. Sims, Bowling 
Green; L. A. Faurest, Elizabethtown; J. T. Metcalf, 
Winchester. 

J. Verser Conner, Secretary. 


MICHIGAN 
Higher Educational Standards, Self-Governing 
Bar, and Declaratory Judgment Procedure 
Indorsed 
The Annual Meeting of the Michigan State Bar 
\ssociation was held at Saginaw on June 8, 1922. 
The experiment of a one-day session was tried and 
found entirely successful. Heretofore the meeting 


~ 


has been conducted in a leisurely manner for two 
days. This year an equally large program was car- 
ried through in one day by holding longer sessions, 
eliminating delays, and making use of the banquet for 
a substantial portion of the program. 

The chief address was given by Chief Justice 
Harry Olson, of the Chicago Municipal Court, upon 
“Court Organization with Special Reference to the 
Psychopathic Clinic,”—a remarkable address which 
created a profound impression upon the lawyers pres- 
ent. Another address upon the “Psychopathic Clinic 
in a Court” was given by Dr. Arnold Jacoby of the Re- 
corder’s Court of Detroit. Assistant Attorney General 
Watson read a paper upon the proposed new criminal 
code of the State, the preparation of which has been 
placed in his hands. Other addresses were given by 
William W. Potter, retiring president, Dean Bates, of 
the Law School of the University of Michigan, Justice 
George W. Clark, of the Supreme Court of Michigan, 
and Hon. Benton Hanchett, of Saginaw. Committee 
reports were presented by Walter S. Foster for the 
Committee on Legislation and Law Reform, Henry M. 
Bates for the Committee on Legal Education, and 
Philip T. Colgrove for the Committee on Uniform 
State Laws. 

Action was taken by the Association upon the fol- 
lowing matters: The recommendations of the Amer- 
ican Bar Association and of the Washington Confer- 
ence of Bar Association Delegates, as to higher stand- 
ards for admission to the bar, were unanimously 
adopted, and the institution and passage of legislation 
to put them into effect were endorsed. The incorpora- 
tion of a self-governing State Bar Association with 
power to admit and disbar, was approved, and the 
passage of a bill authorizing it was urged. The desir- 
ability of declaratory judgment procedure was put to 
vote and endorsed, and measures were urged for mak- 
ing it available in Michigan. 

Officers elected for the ensuing year were: George 
E. Nichols, of Ionia, President; George W. Cook, of 
Flint, Vice-President; Edson R. Sunderland, of Ann 
Arbor, Secretary; William E. Brown, of Lapeer, 
Treasurer. The continuance of the Michigan State 
Bar Journal was provided for. 


MISSOURI 
Annual Meeting Postponed Until September 

It is announced that the annual meeting of the 
State Bar Association will not be held until some time 
in September, the exact date to be determined later. 
Some time ago, the State Constitutional Convention 
extended an invitation to the Association to hold its 
meetings in Jefferson City while the convention was 
in session, and arrangements were made accordingly. 
However, it was decided that there was no suitable 
place in Jefferson City for so large a gathering while 
the constitutional convention was in session. Other 
considerations were of influence in causing the officers 
to postpone the date. 


NEW HAMPSHIRE 
Revision of the New Hampshire Statutes— 
Strengthening of the Illegitimacy Law—Move 
to Establish Court of Small Claims Defeated 
The twenty-second annual meeting of the New 
Hampshire Bar Association was held at Newcastle, 


June 24, 1922. Revision of the New Hampshire 
Statutes and strengthening of the illegitimacy law were 
strongly urged, while the movement to establish a court 








526 





AMERICAN Bar ASSOCIATION JOURNAL 





of small claims was voted down on the recommenda- 
tion of a committee. 

Membership in the Association has now reached 
the highest point in its history. A most noteworthy 
feature of the meeting was the address of Senator 
George Wharton Pepper of Pennsylvania, in which he 
emphasized the necessity of keeping one’s mind open 
for fair consideration of any concrete proposals to 
amend existing legislation. He stated that while the 
proposed amendment to the Constitution giving Con- 
gress the right by a two-thirds vote to reverse a deci- 
sion of the Supreme Court seem to an American law- 
yer as almost a challenge to fight, yet the fighting atti- 
tude was entirely the wrong way to face such move- 
ments and the problems which arise because of them. 
The meeting closed in the evening with a banquet, at 
which a large number of prominent members of the 
New Hampshire Bar spoke. 

The following officers were elected for the years 
1922 and 1923: President, James W. Remick of Con- 
cord; Vice-President, Robert J. Peaslee of Manches- 
ter; Secretary and Treasurer, Jonathan Piper of 
Concord. 


OHIO 


Quota Appropriated for Monument to Late 
Chief-Justice Chase—Other Business of 
Annual Meeting 

The Forty-third Annual Meeting of the Ohio 
State Bar Association was held at Cedar Point, Ohio, 
July 5, 6 and 7 and the registration attendance was the 
largest of any meeting held by the Association at the 
Point. 

President C. E. McBride of Mansfield in his an- 
nual address spoke upon “The Position and Influence 
of the Lawyer in American History”; the Hon. Major 
Thomas Melville Dill, Attorney General of Bermuda, 
presented a paper upon the history of the Islands and 
the development of the English common. law therein ; 
and P. M. Smith, of Wellsville, Ohio, spoke upon “The 
Past, Present and Future of Our Profession.” 

The Treasurer’s report showed a total active mem- 
bership of 1,547 members, the largest enrollment in the 
history of the organization. 

In connection with the movement for the erection 
of a monument upon the site of the grave of Justice 
Salmon P. Chase, at Spring Grove Cemetery, Cincin- 
nati, Ohio, the meeting authorized the expenditure of 
the quota apportioned to the State Association. 

The report of the Committee on Legal Education, 
presented by Chairman George W. Rightmire, of 
Columbus, Ohio, endorsed the recommendations of the 
Conference of Bar Delegates of the American Bar As- 
sociation for increased educational requirements for 
applicants for admission to the bar. After considerable 
discussion both for and against academic and law col- 
lege training as a prerequisite to admission to the bar, 
the report was referred back to the Committee on 
Legal Education with directions to confer with the 
Supreme Court for its recommendations. 

A resolution was passed requesting the Supreme 
Court to record and publish the votes of its members 
upon all motions for an order directing a Court of 
Appeals to certify its record and upon all applications 
for a rehearing. 

The meeting of the Judicial Section was devoted to 
reports of committees of the State Association of Com- 
mon Pleas Judges of Ohio. The meeting of the latter 
association was presided over by Judge Robert H. Day 
of Massillon, Ohio, who suggested that trial courts in 










granting divorce should be authorized to stipulate the 
time within which parties to the proceeding should be 
permitted to re-marry, if at all, and advocated changes 
in the criminal procedure of the State to eliminate 
technicalities. The Association of Judges adopted por- 
tions of the report of its Committee on Legislation, 
recommending that the subject of marriage and 
divorce, or the social question, be submitted to a spe- 
cial committee for consideration and report; that in 
the trial of abortion cases, the woman should not be 
deemed an accomplice in the matter of the considera- 
tion of her testimony by the jury, and that reviewing 
courts be requested to observe more carefully Section 
11364, Ohio General Code, providing that courts shall 
disregard any error or defect in the pleadings or pro- 
cedure which does not affect the substantial rights of 
the parties. The recommendations of the Committee 
on Legislation that civil and petit jurors be not dis- 
charged at the end of a single term of court, but that 
the trial court be given authority to continue their 
services for one year, and that parents be held liable 
for the torts of their children while driving family 
automobiles with their parents’ consent, were referred 
back to the committee for further consideration and 
report. 

The committee of the Association of Judges ap- 
pointed to report upon standardized instructions to the 
jury submitted charges upon “reasonable doubt,” “con- 
tributory negligence,” “testamentary capacity and evi- 
dence warranting verdict in will contest cases,” “neg- 
ligence per se,” “automobile negligence,’ “proximate 
cause,” “burden of proof,” “preponderance of evi- 
dence,” “contracts for services rendered to deceased by 
member of family,” “last chance,” and “recommenda- 
tion of mercy.” The charges as proposed by the com- 
mittee were ordered printed and distributed to the 
members of the association for criticism and sugges- 
tion, after which the replies are to be assembled and a 
report made to the winter meeting of the Association 
of Judges. 

Chief Justice Carrington T. Marshall of the Ohio 
Supreme Court was re-elected Chairman of the Judi- 
cial Section and Common Pleas Judge Frank M. Clev- 
enger of Wilmington, Ohio, was re-elected secretary. 

The Committee of the Ohio State Bar Association 
on Statutory Organization reported that the State had 
been organized with a representative in each of the 
eighty-eight counties, and that it was thought advis- 
able in introducing a bill in the next session of the 
legislature to eliminate therefrom the subject of repri- 
manding and disbarment of members of the bar and to 
leave that matter entirely within the jurisdiction of the 
Courts. 

The meeting of the Ohio State Bar Association 
adopted a resolution deprecating the propaganda spread 
broadcast tending to discount and discredit the serv- 
ices and character of Attorney General Harry M. 
Daugherty, and expressing confidence and pledging 
faith in the Attorngy General as a man, lawyer and 
cabinet member. 

A committee was authorized to co-operate with 
similar committees of the Cleveland Bar Association 
to study the Ohio Blue Sky Law and suggest amend- 
ments. 

Judge Brooks E. Shell of Lancaster, W. R. Pom- 
erene of Columbus, and A. D. Alcorn of Cincinnati 
were appointed to represent the Ohio State Bar Asso- 
ciation at the Conference of Bar Association Delegates 
at the American Bar Association meeting at San Fran- 
cisco, and A. V. Abernethy of Cleveland, W. J. Geer 
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of Galion,and Judge Frank M. Clevenger of Wilming- 
ton were appointed as alternates. 

George B. Harris of Cleveland was elected Pres- 
ident of the State Association and John F. Carlisle and 
J. L. W. Henney, both of Columbus, were re-elected 
respectively Treasurer and Secretary. 


SOUTH DAKOTA 
Addresses Delivered at Annual Meeting at Huron 

The program of the annual meeting of the South 
Dakota Bar Association, held in Huron July 19 and 
20, included addresses by George I. Simpson, former 
\ttorney-General of Minnesota, on “Uniformity of 
Legal Education ;’ by W. A. Marin, of St. Paul, on 
“The Relations of the Lawyer to his Commercial Cli- 
ents’; by Matthew A. Brown, of Chamberlain, on 
“Some Different Views of the Supreme Courts of 
North Dakota and South Dakéta, Shown by Some of 
Their Opinions”; and an address by E. W. Fiske, of 
Sioux Falls. 

TEXAS 
Former U. S. Senator Joseph W. Bailey Speaks on 
“Value of Precedents” 

The program for the annual meeting of the Texas 
State Bar Association, held in Fort Worth July 4, 5 
and 6, included an address on “The Value of Prece- 
dents,” by former United States Senator Joseph W. 
Bailey, of Dallas; on the “Criminal Laws of Texas,” 
by presiding Judge W. C. Morrow of the Court of 
Criminal Appeals; on “The Kansas Industrial Court 
and Police Power,’ by F. Dumont Smith, of Hutch- 
inson, Kansas; on “Law Enforcement,” by Judge J. C. 
Hutchinson, of Houston, of the United States District 
Court for the Southern District of Texas; on “The 
Functions of a Professional Journal,” by A. L. Green, 
of Texas University; and the annual address by 
Richard Mays, Corsicana, president of the Association. 


WISCONSIN 


Meeting at Fond du Lac Highly Successful— 
President Whitehead Declares “Democracy” 
a Much Misused Word 

The Annual Meeting of the Wisconsin State Bar 
\ssociation at Fond du Lac, June 27, 28, and 29, 
was one of the most successful in its history. The 
weather was ideal and the program was so inter- 
spersed with entertainment and recreation furnished 
by the local Bar, that the event will long be remem- 
bered as one of the most enjoyable occasions in the 
annals of the Association. 

President John M. Whitehead of Janesville chose 
“Democracy” for the subject of his annual address. 
He dwelt on the militancy of the word in its real 
meaning and the far-reaching perversion of the term 
by groups who have used it as an excuse for revolution. 

“Tt is an embattling word that often moves the 
mass to riot and violence—an overworked, misused 
word,” he said; “a word that has brought into being 
a literature of tremendous proportions.” 

The expedition of justice, the restoration to the 
courts of full control of court procedure, which is 
favored by lawyers in many states rather than a statu- 
tory code for the control of court procedure, were 
among the things which he declared lawyers can do. 
“Our unconscious recognition of this need,” he said, 
“is found perhaps in the increasing tendency of judges 
to intervene to bring about settlements between liti- 


gants, in the disposition of lawyers to compromise 
more readily than of old, and in the general relaxation 
of the old rules of evidence.” 

Mr. Whitehead held that, as attorneys, the mem- 
bers of the Wisconsin Bar Association are instilling 
love of country, respect for law, infusing equipment 
for democratic self-government, as well as settling the 
law for related cases. “It is a supreme task,” he 
added, “as we pursue our professional activities to 
imbed in the mind and heart of our client the soundest 
opinions we can upon such questions as are directly 
affecting his civic welfare and his abiding love of 
country—his respect for law and devotion to liberty.” 

On Tuesday evening, Hon. Thos. E. Lyons of the 
Wisconsin Tax Commission, formerly a resident of 
Fond du Lac, spoke upon the subject of “Lawyers, 
Past and Present,” and Hon. C. A. Lamoreaux of 
Ashland gave a talk illustrated by maps, on the subject 
of the St. Lawrence Waterway to the Sea. 

The morning of Wednesday, June 28, was given 
over to a discussion on the Status of Women under 
the New Legislation of Wisconsin. Miss Zona Gale, 
the well-known Wisconsin authoress, discussed the 
question from the standpoint of the women, while 
Attorney A. E. Matheson of Janesville talked upon 
the same subject from the standpoint of the men. 

A new feature for the Association was the confer- 
ence of Bar Association chairmen and _ secretaries 
which was led by Mr. A. McComb of Green Bay. At 
this meeting the subject of probate fees was discussed 
by Chas. B. Rogers of Ft. Atkinson. Roger Trump 
of Milwaukee discussed the question of a general fee 
schedule for attorneys. Wm. D. Thompson of Racine 
gave an interesting and instructive paper on the sub- 
ject of Legal Ethics. 

On the afternoon of the same day, Roger Sher- 
man, President of the Chicago Bar Association, ad- 
dressed the convention on the subject of “Business 
Systems in Law Offices.” This subject was new for 
Wisconsin attorneys and was listened to with deep 
interest. 

The convention closed with a banquet at the Pal- 
mer Hotel, after which the lawyers were treated to 
a “Symposium” upon the subject of the three learned 
professions, as follows: “The Legal Profession,” 
Samuel H. Cady of Green Bay; “The Medical Profes- 
sion,” Dr. C. S. Sheldon of Madison ; “The Ministry.” 
Rev. W. J. Dorward, Pastor of the Tabernacle Bap- 
tist Church, Milwaukee. The banquet proved to be a 
happy and appropriate climax to a successful three- 
day meeting. 

The following officers were elected for the en- 
suing year: President, William F. Shea, Ashland; 
Secretary and Treasurer, Gilson G. Glasier, Madison ; 
Assistant Secretary, Arthur A. McLeod, Madison. 
Vice-Presidents: First Circuit, David H. Flett, Ra- 
cine; Second, Max Schoetz, Jr., Milwaukee; Third, 
H. I. Weed, Oshkosh ; Fourth, L. J. Nash, Manitowoc ; 
Fifth, T. M. Priestly, Mineral Point; Sixth, Ole J. 
Eggum, Whitehall ; Seventh, John C. Hart, Waupaca; 
Eighth, H. H. Smith, New Richmond; Ninth, Vroman 
Mason, Madison; Tenth, John Morgan, Appleton; 
Eleventh, C. J. Hartley, Superior; Twelfth, Lynn H. 
Smith, Jefferson; Thirteenth, Chr. A. Christianson, 


_ Juneau; Fourteenth, Sol. P. Huntington, Green Bay ; 


Fifteenth, Herman Leicht, Medford; Sixteenth, 
Charles F. Smith, Rhinelander ; Seventeenth, Hon. J. 
O'Neill, Neillsville ; Eighteenth, John J. Wood, Berlin ; 
Nineteenth, Alexander Wiley, Chippewa Falls. 
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